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ADVERTISEMENT 
TO THE 


PRESENT EDITION. 


HE eminent reputation which the Maxims 
of Nox haye maintained, from fo early a 
period as the reign of Charles II. to the preſent 
time, has rendered their merit unqueſtionable ; 
and five ample impreſſions are at length become 
inſufficient to ſupply the demands of the profeſ- 
ſion; no apology therefore is neceſſary for pre- 
ſenting the Public with a fxth., To this edition 
particular attention has been paid, and ſuch im- 
provements have been attempted, as, it is hoped, 
vill meet with profeſſional approbation; 

Since the firſt publication of the work, conſi- 
derable changes have taken place in the lavs of 
England. The ancient tenures, with their feudal 
clogs and appendages, have been either aboliſhed 
by the legiſlature, or ſuffered gradually to give 
place to a freer circulation of property: innu- 
merable acts of Parliament, and refolutions of 
the Courts, have altered the law in various 


particulars; but, ſtrange as it may appear, none 
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of theſe alterations are noticed in any preced- 
ing edition. So material an omiſſion required 
the Editor's firſt attention. 

The changes which the Law has undergone ſince 
the firſt publication of the wert, have, therefore, 
b.en adverted to, either in notes diſlin from the text, 
or in remarks diſtinguiſhed by Italic characters. 

Notwithſtanding the general merit of the 
work, the reader will perceive it to be ſome- 
times deficient in method, and exceedingly un- 
equil and diſpropertionate in its different parts. 
a o remedy theſe defects, as fur as it could be done 

without altering the text, or enlarging the work, 

References have been ſubjoined at the fort of 
each chapter to books and caſ's of authority, where 
the ſulject is more elaborately di euſed, or more 
methadically treated. 

'The Editor would thi: k himſelf unworthy to 
be of the profeſſion to which he belongs, if he ſelt 
tie {nalleit inclination unjuſtly to depreciate the 
Libours ef his predeceſſor, whoſe wiſhes to benefit 
tie prof:flion were poſſibly as ardent as his own ; 
but the extreme incorrectneſs of the laſt edition 
has obliged him, in numerous inſtances, to facri- 
fice luis private feelings to what he conceived to 
be for the public advantage. 

Thirdly, therefore, the additions made by the laft 
editor have been attentively conſidered, and mate- 
rially altered—many of them have been tranſpoſed, 
ſems of them netu-modelled, and ſime expunged; 

new 
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perhaps, no more than an example to the preceding mun; 
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new caſes have alſo been ſubſtituted in the room 
of the which were thought inapplicabio—thele 
are printed in Italic characters. 

The Editor deſires, however, to afſure the 
profeſſion, that lone of theſe alterations have been 
made without mature conſideration, and it is 
hoped, therefore, not without evident neceſſity. 

The typographical errors of the laſt edition 

ere alſo found to be exceedingly numerous; and 
though the Editor date not venture to aſſert that 
all of them are now expunged, * yet ſo many 
have been detected as to afford him a reaſonable 
hope, that no conſiderable number has eſcaped 
his obſervation. 

Laſily, A new Table of Contents has been added; 
the Table of Maxims alphabetically arranged; and 
the Index ta the principal matters conſiderably en— 
larged. | 

That all the additions and alterations of the 
preſent Editor were neceſlary, he preſumes no H 


in poſſeſñion of the old editions will deny, he rather 


t-ars it may be thought by ſome that more might 
have been done. It has been ſuggeſted to him, 
that the work would have been rendered ſtill more 
uſcful, had che tcaſons occationally been adduced 
on which the grounds and maxinis of the author 


* What is printed as Max. 30. in p. 25. was originally, 


on the other hand, the line immediately following“ Law 
« Conſtructions,” p. 31, was probably wtended as a maxim 
there are ſome other inſtances of this fort, Which the Editor 
could not procure ſullicient authority to cerrect. 
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are founded, and the exceptions to the general 
rules been inſtanced by examples. But the Edi- 
tor is of a different opinion. T'o have done all 
this, ſo much additional labour muſt have been 
beſtowed, and ſo much new matter introduced, 
that the work could no longer have maintained its 
preſent form, nor have been afforded for the 
moderate price it now bears. It may be re- 
marked too, that to have added the reaſons on 
which the maxims are founded, would have been 
| to deprive the ſtudent of his moſt valuable, if not 
his only ſource of improvement. Legal knows 
ledge can be obtained ouly by painſul inquiry; 
by thinking, reaſoning, and inveltiigating; by 
tracing theorems to their principles, and adduc- 
ing principles from eſtabliſhed reſolutions; to have 
done for the ſtudent what he ought to do for 
himſelf, might render his ſtudies pleaſanter, but it 
would allo render them ineffectual, 

Upon the whole, the Editor has endeavoured to 
do all that on an attentive peruſal appeared to be 
abſolutely neceſlary, and no more. Whether he 
has ſucceſsfully executed his intentions, it bet- 

ter becomes others to ſay than himſelf; he hopes 
that he has not exceeded them; for' in editing an 
approved work, he thinks it invariably better to 
do too little than too much: omiflions will fre- 

quently be ſupplied by the judgment of the rea- 
der; but the effects of redundancies, increaſe of 
price, and conſumption of. time, no efforts of his 
can ealily repair, 
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„The additions made by the laſt and pre- 
ſent Editor, have rendered a double paging neceſ- 
ſary for the convenience of the ſtudent, who would 
otherwiſe frequently be obliged to caſt his eye 
over ſeveral pages to find the matter referred to 
by the Index, 


Glouceſter Street, Queen Square, ? 
Eaſter Term, 1794. | 
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After note 1, p. 60, add © except tenures in frankalmoign, 
copyholds, and the honorary lervices of grand fer» 
jeantry. 5 


The marginal paging from 113 to 117, and from 129 to 
134, is omitted; but as it was ſo in the laſt edition, it 
could not with propriety have been corrected, 
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INTRODUCTION to the Matters contained 
in the following Treatiſe. 


(Prefixed to the former Editions.) 


Summary of the whole Law, divided into, 
the Laws of Reaſon, Cuſtom, and Sta- 


tutes. 


What things theſe laws chiefly. concern, as 
men's poſſoeſſions of chattels and lands, wherein 
ſome have fce-ſimple, fec tail, citate for life, for 
years, at will, remainders and rey crtions; and the 
remedies againit them that wrong gem in thoſe 
eſtates. 


Of whom lands are hoden, by what ſervice, 
what advantage the lor and ; urdian ſhall have 
by their, tenure; S ward, relict, and marriage. 

Of rent, common of paſture, way, and I:ber- 
tics in lands. 


Of chattels real and * and chings be- 
onging thercunto. 


How eiiates in land and chattels may be con- 
veyed and aſſured, by whai deed or writing, as by 


ſcoffinent with livery of ſeiſin, Cc. : 


Ali of bargaining, felling, reſtoring, &c. 
5 Hoy 
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How theſe things may be left by will to our 
heirs, executors, &c, 


And as controverſies do often ariſe, I have ſect 
down how they may be quietly ended, 


Theſe grounds and maxims were originally 
- written in French; and although they may loſe 
ſome of their beauties by being tranſlated, ſuf- 
ficient amends will be made by their being more 
univerſally underitood in the Englifb language. 


Since the Publication of the firſt Edition, 
there has been added, 


An ANALYSIS of the LAW; 


A TxrEaTIsE of Particular ESTATES, 
By Sir John Doderidge, Kut. 


AND, 


Obſervations on a DRED of FEOFFMENT, 
By T. H. Gent. 


» 
$ 


AND IN THIS EDITION, | 
A TRANSLATION of the LATIN MANIMS, 8 


And conſiderable AppiTIONs under every 
Maxim, diſtinguiſhed by this Mark. 4 


. 


”- 


A GENERAL 


F 
_e 
15 | ö 


\xi 
A 
„ GENERAL TABLE 


OF THE 


O I '£-. 0: 


Page 
ANALYSIS of the Laws of England - xxi 
Crap. I. 
Maxims, — — — 3 
Of Theology 3 - - - ibid. 
* Cf Gramnar — - — 
Oof Logic — — — 5 
Of Philejophy - -" eB 
Political ©, = — — 21 
Moral Rules - — = 
Law Conflruftions - -  y 
Concernig Cuſtoms - — - 39 
| Caar. II. 
Of Statutes >» = - — _ 
Cray. III. 
Of. Poſſeſſion of Franktenement — 43 
Cray. IV. 


Of Eſtates in Fee-tail . - ibid. 
A 6 


to — — 
= 8 ——_—— 


Li CONTENTsS. 


Cray. V. 
TT» 


Cray. VI. 
Of Jointenants - — - 47 


Cray. VII. 
Of Tenants in Common - 48 


CAP. VIII. 
Of Tenant in Dower - - 49 


Car. IX. 
Of Tenant for Life —_— 


Chr. X. 
Of Tenant for Term of Vears-— 52 


Cnae, XI. | 
Of Tenant at Will „ 


Crap. XII. 
Of a Remainder - - - - 54 


Cray. XIII. f 
Of Reverſioo nn < < 55 


Caray. XIV. 
Of Waſte - - - = bid. 


CONTENTS. xiii 


Crae. XV. Page 
Of Diſcontinuance - - — +56 


Cup. XVI. 
Of Deſcents which take away Entries 53 


CAP. XVII. 
Of Continual Claim - = - 58 


Caray. XVIII. 
Of Remitter — * 4 — 59 


Chap. XIX. 
Of Tenures - 


CHae. XX. 
Of the Diverſity of Ages = — 63 


CHaP, XXI. 
Of Rents = - - - Os 


| CHAP. XXII. 
Of Diſtreſs — — — — 65 


Crnae. XXIII. 
Of Diſſeiſin of Rent Ws - 68 


Cnae. XXIV. 
Of Commons - " - 69 


— 


Car. XXV. 
Of Ways — E 9 — 70 


CHAP, 


xiv CONTENTS. | 
| | Chia, XXVI. page 
ö Of Liberties - = - — 71 
| ' CHAP. XXVII. | 
. Of Chattels 8 - on 
| Char. XXVII. 

i Of Conveyances - - — 74 


f CHA . XXIX. 1 
h Of Deeds in General - - 76 


| CuAr. XXX. 
| Of a Bargain and Sale - - 79 


| | Cnae. XX XI. | 
8 || Of a Feoffment — - - ibid. 


if CHAT. XXXII. 1 
i Of a Deed of Exchange - - 82 i 
l 4 


il Crae. XXXIII. iN 
[ Of a Grant — — 88 | 


Car. XXXIV. 2 
Of Attornment = —- ' 83 


CAP. XXXV. 
Of a Leaſe 5 -. 86 


CnAr. XXXVI. 
Of a Surrender - 03 


1 1 


CONTENTS. xv 
Cray. XXXVII. Page 


Of a Releaſe - - - 94 
Cnae. XXXVII. 


Of a Confirmation — - 96 


Cuar. XXXIX. 
Of a Condition - + + Ol 


Cnayr. XL. 
Of Warranties = - - - 102 


CnAp. XLI. 
Of Covenants — - - 10% 


CuAr. XLII. 
As to the mode by which Perſonal Chattels: 


may be ſold, exchanged, lent, and reſtored 


- —_— 


CAP. XLIII. 
Lending and Reſtoring - = 10g 


Cuae. XLIV. 
As to how far one Man may be bound by 
the Contracts and Miſdemeanors of ano- 
ther - - - - 110 


Cray. XLV. 
Of Wills and Teſtaments - 113 


2 CHar, 


: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


xxi CONTENTS. 


. 
CAP. XLVI. Page 
Of Deviſes - — 115 


Chr. XLVII. 
—  -> eo  - - 118 


| Cnae. XLVIII. 
Of Adminiſtrators 11 


| Caae. XLIX. | 
Of an Heir n - 3 


Cu. L. 
Of Arbitrament > 
— — — — 


A Treatiſe en Particular Eflates by Sir Joan 
DobtRiDGE - 3 


Obhſervations on a Deed of Feeffment - 137 


AN 
ALPHABETICAL TABLE 


OF THE 


M A'X I M 59, 


Ad proximum antecedens fiat relatia, niſi im- 
pediatur ſententia — — = 
Actio perſonglis moritur cum perſond - 
All a woman hath appertaineth to her hn/band 
A man cgrnit qualify his own aft = - 
An intendment of the parties ſhall be ordered 
according to law - - - 


By an acquittance for the laſt payment, all 
other arrearages are diſcharged = = 


ante carſa ceſſat eectuͥ = = = 


Communis error facit jus — 
Conſuetudo of1 aliera lex „ 
Dies Dominicus non eft juridicus = - 
Derivativa potejtas non poteſt eſſe majora pri- 


Mtiuvd - — 


Debile 


Page 


4 
14 
27 
37 


38 


3+ 


9 


viii MAXIMS. 


Page 

Debile ſundamentum falliit opus - | «= 

Ex nuds paclo non oritur achis 21 
Every att jhall be taken moſt ſii 5 on, 

him that made it - 31 


He that claimeth a thing on high 
Shall neither have loſs nor gain thereby = 12 
Ile that cannot have the effect of a thing ou 
have the thing itſelf = - 32 


Incidents may not be ſevered = «= _=- 13 
In one thing all things following ſhall be con- 
cluded - - AS *. 3s 


Lex neminem cogit ad impoſſibilia - 30 


Majus continet in ſe minus - - T5 

Majus dignum trahit ad ſe minus dignum 16 

Matter of profit or intereſt ſhall be taten 
largely; but matter of pleaſure, truſt, or 
authority, Ariciiy - - - 20 


£L 


Natura vis maxima . - 17 


Nothing ſhall be void which ag 22 * 


8 


be good - 218 
No man fhall take 3 of bis own 7 
wrong — — - 29 
7 


One thing fhall enure for another = 


29 


ul 


3 


1 
— 9 


MAXIM S. xix 


Page 
Lud ab initio non valet, in tractu temporis | 
non cenvaleſcit - - 10 
Qui per alium facit, per Villen face vide- 
tur - - 39 
Summa ratio eft, que pro religione fact = 1 
Same things ſhall be conſtrued according to the 
eriginal cauſe thereof - - 6 
Some things ſhall be conſtrued according to the 
begining thereof - - - 7 
Same things ſhall be conſtrued according te the 
end thereof - - R 


Things of higher nature mw things of 
lawer nature - - - - 15 
The law fausureth ſome ka - - 18 
The law favoureth a man's perſon before his 
poſſeſſion — - - 19 
The law fauoureth matter of poſſeſſion more 
than matter of right, when the right is 


equal - - - - - ibid. 
The law favoureth a thing that is of neceſ- 

ſuty — — — 22 
The law favoureth what is for the good of 

the commomwealth - - — 23 
The law favoureth things that are in the 
cuſtody of the law - - - 24 


The law favoureth works of charity, right, 
and truth; abherreth fraud, covin, uncer- 
tain es, Se. 2 - as - 28 


The 


2 * - 
—— *. <2 ——— 


. — — 


— MAXIM S. 


Page 


Debile fundamentum falliit opus = = 


Ex nude patto non oritur attio © 


Every adi jhall be taken maſi ew re 


him that made it = 


He that claimeth a thing on high 
Shall neither have loſs nor gain thereby — 
He that cannot have the eſfect of a thing ſhall 


have the thing uſelf * — — 
Incidents may not be ſevered = = . = 
In one thing all things following ſhall be con- 

cluded | = - - 


Lex neminem cogit ad impoſſibilia - = 


Majus continet in ſe minus - - 

Majus dignum trahit ad ſe minus dignum 

Matter of profit or intereſt all be taken 
largely; but matter of pleaſure, truſt, or 


authority, trictiy 4. 

| Natura vis maxima - 

Nothing ſhall be void which by 2 — 
be good - - 

No man fhall take advantage of bis own 
wrong - — "+ 


One thing ſhall enure for another = = 


13 
21 


31 


12 


MAXI MS. 115 


Page 

Bud ab initio non valet, in tratu termporis | 

non cenvaleſcit - = - 10 
Qui per alium xt per Villen face vide- 

zur - 39 


Summa ratio «ft, que pro religione facit — 1 
Some things ſhall be conſirued according to the 


original cauſe thereef - ES 
Some things ſhall be conſtrued according to the 
begirning thereef - - - 4 


Some things ſhall be conſtrued according te the 
end thereef = * . 


Things of higher nature determine things of 
latuer nature - — 15 
The law favmureth ſome perſons = | 
The law favoureth a man 's perſon before his 
poſſeſſion - - - 19 
The law favoureth matter of poſſeſſion more 
than matter of right, when the right is 


equal - - WS = ibid. 
The law favoureth a thing that is of neceſ- | 

ſity - — 8 
The law favoureth what 1s is the good of 

the commonwealth 3 «A 
The law fawoureth things that are in the 

cuſtody of the law - - - 24. 


The law favoureth works of ka right, 
and truth; abhorreth fraud, covin, uncer- 
tainties, Sec. 2 —_ a 2 23 


5 MAXI II S. 


Page 


The law regardeth the intent of the parties, 
and will imply their words thereunio 
The huſband and wife are one perſon * - 
The will of the wije is _ to the will of 
the huſband - - 
The conſtrucion of the das may be altered by 
the ſpecial agreement of the Po - — 


1 di ifelviter ea modo quo colli ga- 
| fur - nd — — - 


37 


25 
28 


37 


— 


When many join in one act, the law ſaithitis 


the act of him who could beſt do it 
When twa titles concur, the elder ſhall be pre- 
| fer red W535 * . — — 


33 
34 


AN 


ANALYSIS 


OF THE 


Laws of England. 


By WILLIAM NOY, Eſq. 
OF LINCOLN'S IN: 


Attorney Guancral, and of the Privy Council to King 
; Charles the Firſt, 


Jerae]y 2141 241 0 


jezodwo I 
eu pο˙ανNν m vr ui | 
Y | JeYeyaPI 
D yea} ur- I lein Julia 
5 1 -UOW Burde Alp 
— wo pu { 1H MPT) Duiub 
Jau . "13 n 0 r 
” . Iq uap | 
by $pooZ -p1q20z po 
< pu? u puede Solanſul opuoo 
Z L nd N ul h 
< „EJ 
dies ual) JO * 
Y «1 gan 
; „ * * 01 \ $1 youa Juen 
olf fuonrp | ae] aq) 
'Z N gu * Ag 
* Tug 


—— Rr — A OS ro ere MPI —— — 
_ ” Þ 


- 


- ——— 


1491 


poʒron 
SI 242y a 
uouluuo 


| 
„ yyjSug 
urui 
ud%, ) - Hur 
uoqeoq 
30 ur- 


Du, 


pop 
uod ae 
ul 


- pio 


d Ar. 


jane & 


TSU ner 
uo $I 
Uew N 
a0 pus 


0] IU 
ſeniod 
lad pur 
jurzzuoo e 


51 νnſ 


5 
- 


riodioↄu 4 | $U0Jaag 30 uondiu2jaag 
0 dor alqn 
ajeaodaoy \ dv axe go go woynyg arrnoad 01 * 5 BTEY 01 suoi 
Daf ane pur [x82 | -2q YItya 
3 u uoda7 due >anrBozaad gm | LH 
= Kxepuo2g 8 Axeutpao pur jeg J 04 Jurpaooor Bury 20. 
< pur ISO sum. LI payapy paureZ aq Azw uvormu 
— [22 uod air alaym f -0q youya m1 farmnonaeg | 1 you 
2 punodwoJ Sanne $42AIP Jo Jn) Zuiqꝛ 
fa] T 4zwg ST DM UL 
C ajdung w3u jeayeu O rang 
* urig $,5ury 2m 0 Ae vomutrol 4q N nᷣ 
- uod ay 30 whe 27 ue 
> | od ua uonra17 
i” aingexg Ag q u, i unndeg 10 f awry )] pazapynos 
** | Iq Ka oUma | Ad 2TH 
jeurg ] gun. din] paaapyuod f $ﬆ om | femme N] *paſqng ( sr n *10Ja2d 
. Jeong voy Namn, ang | 2D LJ UL 4 
Ire N (ane ο,f | LIND 


JuaDYyy | uonuagu] J uno q uij 
| 4 


An ANALYSIS of the 


xxiv 


lot IAN ng pur ya4aquy sr © 0 dnug 10 


n 
uoumuog ut urus ou jo] pur — kak IA 
—— g yuroſ] 1097 Nl Jo 341 11}19 
xopurewaY N $42uanr uo 
. uoyaaaay 4 ajyouny F 4nqyoq} | '292ry | K av 
SJPWIUEUT : um o pue | 6], *T 
aJeuuy 2 ru SU Ag) Wy; 4g) 
[114% av neu) | | 
Jo wn, Fr JIU 2]3u1g 
baun) 
Jo n 40 { y19 49 uon 
JU] 104 guoſv JUILU -Jayog {ig En) 
gur dug | -2U23]url] 
30 tee rA 
Jamo fy | auiu 
j2109dg Mur 
leu) Hex. Lui | 
_ payed Aepanhl , 
Jeuonipuod f u 


Anſojqy | 70 


Laws of ENGLAND, 


%. 


— A 
2JeaPY 

p,qjoaut ↄſeg pue uſrgieg 
Kawony qu gueary 
yJuawyoa] 


| mon 

| pod a0 
Surg J -noA un 
Kx0409ax7] 


Poznosxꝗ 


q 


1 


amm . 
— — uomo 


keg 


drimnuuo 
&ueare N { vom) I 21330 gy Ag > 
| 3 o 1JUUECUL 
Hu leur * yoga auoh jo {4 ” 
uoiuschng = 7 J 
aIne1g 44 wund 
Ar uoumuo Yd ig" 
1uauwuzyry 
X paoouo 
uonro J uch pi dg 
ed © pus uoneiopij Ie» 
p 4 20 Ana 91n10jqY 434 Ag 
1 9 | dryaanao 
6 | zuunnboe 
ES: F una 4g 30 22Uueut 
An 1 | 2y x, *£ 
"IA p05 dan, 
ou og * 


uoumnuo By 
nuepua7ag Neu]; umnoa9 I} 
yaumq A wap] 
run ul suohiph 
wr pusu d leg doi 
hu uno! .. 
$23pn 17 100 
Auoarg 30 J Poſqng 
po JO 1. 2 
10142Juz T Bury © {| odut- J 
0,0 J m 30 | 
$22] uoumuoq 


of the 


S2APJWayy 


* 


l | 
ajanod JO J 124pnſ 
ori s gur 212 JO NN 
mP'] 30 181M JO 
spoog oi. ] jeu 
uojaag q 40g y -0pag 
uoqapoꝗ au.. 
d 3B 0% feu. 


An ANALYSIS » 


N 
leur 
07. 


* 
* 


aa pur) 


n Aq.. 


uno .. 


uno an JO svold gufeld 


Y 


pavap 
uod 22 242 A 
*$11NOJ) ut suon 


D Aq *azeipaJl 5 
| 23 Jo sf r an 
vr ig ZPuuayp 
| 2 30 aauuueur 
I 
aug I 2wp ] rc A 4 
une tu. 


A : 


- —— — — — 


5 „„ 
— , — ü! —— — AER. — EAI ME ng le A PEE — . — 


— 


—_ 


— —ů — — 


0 


8 7 mounnunꝗ 213" 
2 Toy de Jupiler 30 
5 w3ng) muuemayy, 5 
bi $10117 JO 1 800 2y1 
SD Junrapa(q 30 
5 uorquyoag A! Huuru ad. *+ | 
= usch se 
< unog aq ui suo ig > fen 
— zuawuanoſpe-1anoQ ay3 4ꝗ J -e 
UuOnndaxy S1INOJ Ut 
- JuawiIpn{ { wh qu uonnoajoiq jo 
jeu], { Zurpealq 4g 12uuew ay], *£ > 


PI < 1 L214 
5. AN | 


CHAP. I. 


The Laws of England are threefold; [1 


Common Law, Cuſtoms, and Sta- 
tutes, 


* 


HE common law is grounded on the 
rules of reaſon, and therefore we uſe 
to ſay in argument, that reaſon will 
that ſuch a thing be done ; or, that reaſon will 


not that ſuch a thing be done. The rules of 


reaſon are of two ſorts, ſome taken from learn- 
ing as well divine as human, and ſome propet 
to itſelf only, 


Of THEOLOGY. 


T. Summa ratio eft, que pro religione facit. 


5 Co. 14. 


Religion is one of the chief objects in the 


law. 


Where the condition of a t-nure is to find 
a preacher, though the lord purchaſe parcel 
of the land, yet the whole ſervice remains, be- 

cauſe it is for the advancement of. religion. 
+ If an act be made directly contrary to 
the law of God, as for —_ if it be wg” 
t 


— 


2 Of THEOLOGY. 


that no one ſhall give alms to any object in 
never ſo neceſſitous a condition, ſuch an act is 
void. Dad. and Stud. lib. 1. cap. 6. | 

+ Regularly flatutes do not bind the King un- 
leſs he be particularly named, yet he is included 
within the general words of 13 Eliz. c. 10. 
(prohibiting etcleſraſtical perſons from alienating 
their Livings) becauſe it was made in furtherance 
of religion. 2 Co. 44. b. 

On the principle of this maxim are alſo founded. 
the ſeveral als of parliament infliting penalties 
on the exerciſe of noiſy and, indecent ſports, ſuch 
as bull-baitinz, &c. on a Sunday. 1 Car. 1. &c. 

The exfejal of goods to ſale on a Sunday is | 
prohibited by 29 Car. 2. c. 7. on a like princt= 
ples for. though this might contribute to the con- 
de nience of fome individuals, yet the public ob- 
ſervance of religion is a matter of higher im- 
partance than private accommeidation. Vid. 1 
Haw. P'. C. 11. 3 Burn J. 106. (1) : 

[2] 2. Dies dominicus nm eft juridicus, 1 Inſt. 
135. 3 
Sunday is no day in law. 


Sale on a Sunday ſhall not be ſaid to be ſale in 
a market; to alter the property of the goods. 


ä — 


© 
— — — 
* — 


* (1) Some excentions however are admitted to this as well 
as to moſt other maxims of law, hen any ſerious inconveni- , 
ence would reſult from a rigid obſervance of them; thus 
the ſame Stat. of 29 Car. 2. does not extend to the dreſſing 
of meat in families, inns, or victu lling-houſes, or to the 
ſale of the neceifory ar.icle of rtk ; mackrel are alſo by 
a ſubſequent act allowed to be fold on a Sunday, on account 
of the peritbableneſs of their nature-—In conformity to 
what appears to have been the anthor's opimon, the editor 
has in general omitted to notice theſe exceptions as unnes 
ceſſary in a work of this nature. , 


+1 


* 


K 
| 


Of GRAMMAR, 3 

+ If a fine be levied with proclamations ac- 
wording to the ſtatute of 4 H. 7. cap. 24. if 
any of the proclamations be made on a Sunday, 
all the proclamations will be erroneous, be- 
cauſe the judges cannot fit on a Sunday, for 
this day is exempt from ſuch bulineſs by the 
common law, by reaſon of the ſolemnity of it, 
in order that at} mankind may apply themſelves 
to their devotions, and the honour of God. 
Finch Law. 7. 1 

+ If the teſte of a writ of Scire facias be on 
aà Sunday, it is error, becauſe it is not a day in 
bank. Dyer 108. | g 

+ If any part of the proceedings of a ſuit in 
any court of juſtice be entred and recorded to be 
done on a Sunday, it makes all void. 2 1n/. 264. 

Where a writ or ſummons in a common recovery 
was made returnable on a day which happened 
ts fall on a Sunday, and the voucher died on the 
Monday, the judgment was reverſed, becauſe it 
could not have been given till the day after his 
death. 3 Bur. 159. | 

So neither can a writ of enquiry be executed on 
a Sunday, 1 Stra. 387. nor any other civil pro- 
ceſs. 5 Anne, c. 9. (2) Vid. alſo 1 Atk. 58. 
1 T. R. 265. | 


Of GRAMMAR. 


Of grammar, the rules are infinite in the 
etymology and conſtruction of words; a word 
has its natural ſignification when it ftands alone. 


— 


(2) This does not extend to proceedings in criminal caſes, 
for by this act as well as by 29 Car. 2. c. 7. proceſs for 
treaſon, felony and breach of the peace, are allowed to be 
ſerved on a Sunday, criminals might otherwiſe eſcape the 


juſtice of the laws. . 
B 2 | 3. Ad 


— 


4 Of GRAMMAR, 


4 Al proximm W fiat . 1 
impediatur ſententia. Jenk. Cent. 180. 

The antecedent refers to the next relative, 
unleſs it obſtructs the ſentence. 


As an indictment againſt J. . Ns to 

D. in the county of AZiddleſex, butcher, 

c. is not good; for ſervant is no addition, 
and butcher hall | be referred to J. D. which 
is the next antecedent, 

+ An indictment that Ezabeth was in 
peace, &c. till A. the huſband of the aforeſaid 
- Elizabeth of D. in the county of S. yeoman, 
murthered her, is good; for yeoman is an ad- 
dition for the man only, and therefore the 
term muſt neceſſarily refer to the huſband ; but 
an indictment againſt Alicia S. of D. in the 
county of S. wife of 7. & ſpinſter, &c, is 
not good, ſor ſpinſter being an indifferent ad- 
aition for man or woman, ſhould refer to J. S. 
which is- the next antecedent, and fo the wo- 
man has no addition. Dyer 46. 6. 

Sir Thomas Cheyney deviſed to H. his fin, . 
and to the heirs male of his boy Remnai nder to 
Thomas Cheyney of D. and the heirs male of 
his body, upon condition that he or they or an 
of them ſhould net diſcontinue. It became a gu 
tion whther H. the fon was included within the 
words he or they, and it was r-ſolved that they 
did not, but is Thomas Cheyney of D. and the 
h-irs male of his body. This lentence being the 
laft antecedent. 5 Co. 68. Cheyney's Caſe, Vid. 
4% 2 Haw. P. * c. 23. J 104. 


5 


\ ..Of; LOGIC. | 
4. Cefſante-cauſa ceſſat efjefius. 11 Co. 49. 
| Pa. Cod. 8. | : " 


When the cauſe. ceaſeth, the effect allo 
ceaſeth. a n 


Neither the executor, nor the huſband, after 
the death of a woman guardian in ſocage, ſhall 
have the wardſhip, becauſe the natural affection 
is removed waich was the cauſe thereof, Finch g. 

+ It is no principal challenge to a juror that 
he has married the party's mother, if the is 
dead without iſſue, for tne cauſe of the favour 
is removed. G. Lit, 157. 2 

+ If the conuſor in a ſtatute-merchant be 
in execution and his lands allo, and the conuſce 
releaſe to him all debts, this ſhell diſcharge the 
execution; for the debt was the cauſe cf the 
exccution, and of the continuance of it until 
the debt be fatisfied ; therefore the thicharge of 
the debt, which is the cauſe, diſcharges the 
execution which is the effect. Co. Lite. 76. 

+ Upon a divorce, the woman ſhall have 
the goods given in marriage, not being ſpent: 
for the goods were given in advancement of the 
woman, and therefore it is reaſonable that ihe 
ſhould have them, in that the cguſe and conſi- 
deration of that gift is now defeati d; for the cauſe 
ccaſing, the effect alſo ceaſech. Dyer 13, 61. 

+ The original cauſe of an amurciaiment 
being pardoned, the amerciament is pardoned : 
And it a man wound another the fiiſt day of 
May, and the King 'parcon him cf all fdlom.s 
and miſdemeanors, the f:cond day cf cy; 
but the party dies of his wounds the third G& y 
of May, fo as this is no felony 'til after the 
parden, yet the felony is paiduned; for the 

2 3 miſacmeat. or 


* — 


6 Of LOGIC K. 


miſdemeanor being pardoned, all things enſuing 
thereupon are alfo remitted. C. Litt. 5. 59. 
Though the general rule of law 1s, that a 
huſband ſhall be anfwerable for the debts con- 
tracted by his wife, yet if they be legally ſepa- 
rated, or if the wife carry on a ſole trade, as by 
the cuſtom 4 many places ſhe may, the huſband 
is no longer liable, for ceſſante cauſa ceſſat effectus. 
— 35 _ Rep. 1179.—1 T. R. 5.— Cock. 
* fe commit waſte, no action will lie if the” 
thing waſted be repaired before the commencement 
' of the action, becauſe the cauſe of the action has 
ceaſed. Co. Lit. 404. - 


5. Some things ſhall be conſtrued according to 
the original cauſe thereof, 155 


[3] The executor may releaſe before the probate 
of the will, becauſe his title and intereſt is by 
. the will, and not by the probate, 

To make a man ſwear to bring me money 
upon pain of killing, and he bringeth it ac- 
eordingly, is felony. Vid. 1 Haw. P. C. 96. 

Outlawry in treſpaſs is no forfeiture of land, 
as outlawry of felony is; for although the 
non- appcarance is the cauſe of the outlawry in 
both, yet the force of the outlawry ſhall be 
eſteemed according to the heinouſuels of the 
offence, which is the principal cauſe of the 
proceſs. Vid. Plow. 541.—C. Lit. 128. 

+ So where two perſons fight after a former 
quarrel, it ſhall be preſumed to be out of ma- 
lice from the firſt falling out. Finch 10. 
judgment be had, or a fine levied, in pur- 
ſuance of an uſurious or unlawful contract, it 
may be avoided by averring the corrupt agree- 
- ment. 2 Haw. | of C. 240. , 

A nan 


Of LOGICK. 7 


A man non compos hall nat be puniſhed for 
an offence ogainſi the laws,. becauſe his madneis 
and not his intention was the cauſe, 2 Co. 124. 

If a man illegally detained in confinement, in 
erder to obtain his liberty promiſes an obligation 
at a. future time and perform it accordingly; yet 
it ſhall be void. Finch 10. 


6. Some things ſhall be conſirued according to the 
beginning thereof. 


As if a ſervant, which is out of his maſter's 
ſeryice, - kill his maſter, through the malice 
which he bare him when he was his ſervant, 
this is petty treaſon, Vid. Plow. 260. 1 Haw, 88. 

+ So if I make a feoffment in fee, upon 

condition that the feoffec ſhall enfeoff over, and 
the feoffee be diſſeiſed, and a deſcent caſt, and 
then the feoffee bind himſelf in a ſtatute, which 
ſtatute is diſcharged before the recovery of the 
land, this is no breach of the condition, becauſe 
the land was never liable to the ſtatute, and the 
poſlibility that it ſhould be liable upon the re- 
covery, the law doth not reſpect, Pilkington 
and 3 2 CG. 59. - 

+ If a leaſe for years be made rendering a rent, 
and the leſſee make a feoffment of part, and 

the leſſor enter, the immediate cauſe is from the 
law in reſpect of the forfeiture, though the entry 
be the act of the party; but that is but the pur- þ 
ſuance and putting in execution of the title which 
the law giveth, and 4hercfore the rent or con- 
dition ſhall be appointed. Dyer 4 b. 

+ And therefore if a feme covert be diſſeiſed, 
and the baron dieth, and the take a new huſband, 
and then the deſcent is calt ; or if a man that is 
not _ 4. Marie, be diſſeiſed, and he return 
into England, and go over ſea again, and then a 

| r deſcent - 


3 rte xk. 


deſcent is caſt, this deſcent bindeth becauſe of 
the interim when the perſons might have entred, 
and the law reſpecteth not the ſtate of the per- 
ſon at the laſt time of the deſcent caſt, but a 
continuance from the very diſſeiſed to the de- 


ſcent. Dyer 143. b. 144. a. 
Though tenant after poſſibility of iſſue ex- 
tindt, be but a tenant for life, yet in rape? of 
the inheritance having been once in him, the law 
allows greater privileges to his eftate than to that 
of a mere tenant for life, Co. Lit. 28. a. 
The King being ſeiſed in fee of a manor, a 
Rrarger erected a ſhop en it, without paying rent 
to the crown for it; the manor was afterwards 
granted in fee io the Earl of Leiceſter, who 
neither entered or took rent for it; the occupier 
died in poſſeſſion, and 3 entered as heir ts 
his father; this was held to be no deſcent to take 
away the grantees right of entry, for nothing was 
ained again} the King by eretting the ſhop. 
Þyer 266. Vid. more illuſtra ions of this max. 
Bac. El. p. 35. 43 


757 Some things ſhall be conſtrued according ta 
the end thereof. | 


As if a man warned to anſwer a matter in 
a writ, there he ſhall not anſwer to any other 
watter than is contained in the writ, for that was 
the end of his coming. Vid. Cr. Lit. 1. 3. 

+ Vouchee comes into court to be viewed, 
and being viewed is adjudged of full age, yet he 
ſhall nat be compelled to anſwer till he comes 
in for the ſame purpoſe by another proceſs. 
Finch 13. 

If a man be outlewed in a perſonal action by 
freceſs on original and bring a writ of error, 
and he who ontlacred him plead again him a 


releafe 


Of LOGIC KE. 9 


releaſe of all actions perſonal, yet it „ ems to be 5 
fea; for the end of the writ of error is ang 4 
revive the out; GW. Co. Lit. 288. b. 

Aus of Parliament ſhail bo canſtrued accor din 
to the end aud intent for which they Were pales 
and not according to the etley (except, ingee , pen 
ge, a hich are ftr iftly canſirued in favorem vie , 
as, if an att be itiare that whoever C015 2 at 
act ſpall be guilty of jenny yet if it de dine a 
perjon of inſane memory, by an infant t within age 
of diſcretion, &C, ſuch Mail not incur the Pena. li. 'S 
of the att, becaufe they come nat within the intent 
of the levifiature. Plow. Com. 455. a, 

The law. allotus a man to enter a tavern, the 
lord to diſIrain, a rever/ioncr t2 view if waſte 
made, &c. yet if he th: enters a tavern commit; a 
treſpaſs, or he ftays the dijir: 55 &. the law 
701 judge from the ſulſe quer.t ad that they eutered 


for that purfs gfe, and th 9 rk ve tr eſpajers fo c 
the beginning. 8 Co. 146. 


8. Derivativa poteſtas non poteſt eſe mejur 
primativd. 

| The derived power cannot be greater than the 
primitive one. 


A ſervant {hall be ſtopped to ſiy the ſrank- 
tenement is belonging to his maſter, by a re- 
covery againſt his maſter, although the ſervant 
be a ſtranger to the recovery; ſor he ſhall not 
be in a better caſe than he is in, whoſe right he 
claimeth or juſtiſieth. 

A bere liſſee opened a ccal mine ir land demi c 
to him, and a ned over hig term, the of feguee cor wil 
uit work the mnune, 5 2 the leſſee having no right 
could nat affizn any, the land only DAVINg been 
4g rned to the lejſee. Co. Lit. 321. 5 C0. 172 

A copbold tate is 3 eflabiiſhed by the am 
B 5 "hat 


141 
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that it ſhall not be deſtroyed though it be ſevere : 


from the manor z for as the lord hunſe 


4 cannot. 
ouft a copybalder, much leſs ſhall one who claims. 
under him. 4 Co. 24. b. 


9. Qu ab initio non valet, in traqtu temporis 
non convaleſcit. 

That which was not originally of force. will. 
not avail by length of time. 


If an infant or a married woman make a will,. 


and publiſh. the ſame, and afterwards dieth, being 
of full age or ſole, notwithſtanding Z this is void... 


Vid. 4 C. 61. 
+: If a man ſeiſed of lands in fee make a leaſe - 


for twenty- one years, rendering rent to begin 


preſently, and the ſame day he makes a leaſe 
to another for the like term, the ſecond leaſe 
is void; and if the firſt leſſee ſurrender his 
term to the leſſor, or commit any act of for- 
faituce, &c. of his leaſe, the ſecond leſſee ſhall. 
— have his term; becauſe the leſſor at the 
aking of the ſecond leaſe, had nothing in him. 
bur the reverſton.., Plowd. 432. 
+ A biſhop makes a leaſe of lands for four 
liyes, which is contrary to the ſtatute, though 
one of them dies in his life-time, fo as now there 
be but three, and afterwards he dieth, yet it ſhall. 
not bind the ſucceſſor ; for thoſe things which 
have a bad beginning cannot bz brought to 2 
good end. 10 CG. 62. 
+ Soa remainder limited to A. the ſon of A. B. 


having no ſuch fon, and afterwards a ſon is born 


to him, whoſe name is A. during the particular, 

eſtate, it is vaid. Dader. Eng. Low. 233,234. 
+ A feme covert gives lands deviſable by the 
common Jaw, and publithes her will; afterwards . 
the; baron dies, and after this the w ife dieth, the 
dey iſe. 


Or LO GI CK. 11 
deviſe is void, becauſe the foundation, vs. the 
making and publiſhing are void; and death with- 
out a good beginning gives no effect. Plaud. 

44. | 
n + If a fine be levied without any original it 
is voidable, but not void; but if an original be 
breught, and a Retraxit ent ed, and after that a 
Concord is made, or a fine Icvied, this is void, 
in reſpect the truth appeareth on record. Cz. 
Lit. 352. b. Vid. alſs Doug. 660. 1 Blac. Rep. 
562. 3 Bur. 1692. 1742. | 


10. Unumguoaque di//etyitur c mide que colts . 
| gatur. . | | 
Every thing is diſſolved by the ſame means it 

is conſtituted. 


An obligation or other matter in writing may 
not be diſcharged by an agreement by word, but 
by writing. Pal Co. Lit. 121. b. 2 Ch. Ca. 180. 

+ As no eſtate can be veſted in the King 
without matter of record, fo no eſtate can be di- 
veſted out of him but by matter of record. 
Plowd. 5 33. 8 5 

+ In caie of attainder and office, the King is 
entitled by double matter of record; and there- 
fore if the party be aggricved, he ought to avoid 

it by double matter of record. 4 C. 57. 

+ An act of parliament cannot be avoided 
but by parliament; and an uſe which is raifed 
by declaration and limitation, may ceaſe only, 
by words of declaration and limitation. Bacon's 
Read. Stat. Uſes... 

+ Indentures being made for declaring the 
uſes of a ſubſequent fine, recovery, &c, are 
only a directory, and do not bind the eſtate or 
intereſt of the land; yet it the fine or recovery, 
Se. be puriucd according to the indentures, 

| | B. 6 there 


5 


J 
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there cannot be any bare averment, that aſter 
the making of the indentures, by mutual agree- 
ment of parties it was agreed that the affurance 
ſhall be to other uſes; but if other limitation 
of uſes be made by. writing or matter of fo 
high a nature as the former, then the laſt agree- 
ment ſhall ſtand; for every contract and agree- 
ment muſt be diſſolved by a matter of as high 
a nature as the other was. 5 Co. 26. and Su- 
prema pateſtas e diſſilurre poteſt. (A matter 
of the higheſt nature may diliolve itſelf.) 

$9 remainders, reverfions, rents, advcuſine, 
aud ther things which lie in grant; as they cans 
net be granted without deed, ſo they cannot be 
ſurren lered without. Co. Lit. 338. a. 


11. He that claimeth a thing on high, * 
Shall neither have gain nor toſs thereby. 


As if one jointznant make a leaſe of his 


. Jointee, reſerving rent and die; the heir which 


ſurviveih (hall have the reverſion of his jointce, | 
but not the rent, becauſe he cometh in by 
the firſt ſcoflor, and not under his companion. 
Fid. Dy. 187. 

Alſo where the huſband being leaſed for years 
in right, reſerving rent, the woman thall have 
tie reſidue of the term, but not the rent. 

+ An exccutor recovers and dies inteſtate, 
adminiſtration of the goods of the firſt teſtator 
is committed to J. S. J. S. ſh.ill not ſue out 
execution upon this recovery. Finch 13. | 

4 Dower cannot be aiſigned reſerving a rent, 


er with a remainder over, for ſhe is in by the 


huſband, and not by him who aſſigns the dower. 
Ibid. | 


— — 


If 


— is. 


I. e. He who (I. ims by a paramou:.t title. 
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la man deviſe a term ts J. S. and the exe- 
cutors of the te — agree that he Hall have it an 
condition. J. S. all neverthe! eſs have it abſolute- 
iy; for a 5 the aſſent of the executors he is in 4 
de 8 Co. Us 4 Weſtwick's Caſe. f 

If a copyholder ſurrender his eftate 1s the vfz 
75 one for life, and the lord admit him to held to 

im and his heirs ; yet” he has but an eſlate for 
aſd bec auje he ts in by the ſurrender, 8 Co. 29. a. 


unting's Cale. 


12. Debile ſuudamentum, falliit opus. 3 Co. 
231. 

A weak foundation deſtroys the ſuperſtruę- 
ture. 


When the eſtate whereunto the warranty an- 
nexed is defeated, the warranty is alſo defeated. 

A fr iritual corporation (to which the 
Church is appropriate) being diffolycd, the 
Church is difappropriated. 3 E. 374 

+ The lord confirms the eſtate of che dieifor 
to hold free, this after the recovery of the diſ- 
ſeiſee ſhall be antient demeſne again, for the 
, eſtate (upon which the confirmation enures) is 
defeated. 49 E. 3. 8. 

All proceedings are void when the writ or pro- 
ceſs whereon they are founded has been erroneous, 
Ly. 223. 4 Bur. 2560. 

An action of debt, &c. brought by an outlaw is 
nugatiry, becauſe by oritlawry his right to "x 
atlions is firfeited. Co. Lit. 286. 


13. Incidents may not be ſevered, 


As if a man grant wood to be burnt in 
ſuch a houſe, wood may not be granted away, 


but he which hath the * ſhall have the 
wood alſo. 27 E. 4. 11. 
if 
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Va manor be leaſed with an exception of the 
ſervices, the exception is void; for ſervices are in- 
cident to the manor, Dyer 97. 

Tf a leaſe be made to a man reſcrving rent, and 
the leſſor grant the reverſion to another, the rent 
paſſes to the grantee although no mention be made 
of it in the deed, rent being incident to the rever- 
ion. Co. Lit. 317. a. 


14. Actio perſonalis moritur cum perſond. Ba- 
con. 


A perſonal action dies with the perſon. 


As if battery be done to a man, if he that did 
the battery, or the other die, the action is gone. 
Vid. 6 Md. 126. 

If the leaſor covenant to pay quit-rents dur- 
ing the term, his executor ſhall not pay it, for 
it is a perſonal covenant. ; 

+ If a leflee for years commit waſte, and 
dies, no action of waite will. lie againſt his 
executor or adminiſtrator. for waſte done before 
their time. C. Litt. 53. So if the tenant com- 
mits waſte, and he in the reverſion did, the heir 
ſhall not have an action of waſte for the waſte 
done in the life of his anceſtor; nor thall a 
Parſon for waſte done in the life-time of his pre- 
deceſſor. C. Lit. ibid. 

+ If a woman tenant for life take huſband, 
and the huſband doth waſte, and the wife dies, . 
no action of waſte lies againſt the huſband in the 
Tenuit, for he was ſeiſed but in jn unis, and 
his wife was tenant of the freehold ; but it a feme 
be poſſeſſed of a term for years, and take huſband, 
and the huſband doth waſte, and the wife dieth, . 
the huſband ſhall be charged in an action of 
waſte, for the law giveth the term to him. Co. 


Litt, 54. -"M 
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+ An action of debt lieth not againſt exe- 

cutors upon a contract. for the eating and 

drinking of the teſtator; for. that action dieth 

with him, becauſe the executors cannot wage 

their law as their teſtator might have done. 
9 Ca. 87.. Vid. alſo 2 Mod. 268. Dy. 14. (3) 


15. Things of a higher nature, determine things 
of a lower nature. 


As matters of writing determine an agree- 

ment by words. : | [ 6 ] 

If an.offence which is murder at the com- 
mon law, be made high treaſon, no appeal“ 
lieth” for it; for. that the murder is drowned, . 
and puniſhable as. treaſon, whereof no appeal 
lieth. Vid. Dy. 50. 

+ Where a man has liberties by preſerip- 
tion, and. afterwards takes a grant of them of 
the king by patent, this determines the pre- 
ſcription; for matter of writing determines . 
matter in pais, Finch 22. 

A man is bound to take his remedy upon 
his higheſt ſecurity. As for inſtance; Supgole 
a man has an af/ump/it, and a deed under hand 
and ſeal, in caſe he proceeds upon the afſumpyit 
he will be nonſuited. 2 Stra. 1027. Bul- 
rade v. Gillurn. Vid. alſo Co. Litt. 115. a. 
5 Co, 41. 4. 


16. Majus continet minus. Jenk. Cent. 208. 
4 Co. 49. | | 
A greater contains a leſs. 


— "IE 


(3) This maxim cannot however be applied to every ſpecies + 
of p-rſonal aftions, but in general to thoſe only which arife 
from an injury actually done by the defendant, as battery, 
treſpaſs, &c. and nat for breach of promiſe or the like, when 
the right deſcends to the repreſentatives of the plaintiff. 
Vu. 3 Blac. Com. 302.. Cow. 374. 

Where 


1 Of LOGIC K. 

Where by the cuſtom of the manor a man 
may deviſe for life, he may deviſe to his wife 
durante vidutate. 

: + By pardon. of murder, manſlaughter is 
pardoned : and if an action of battery be brought, 
and the evidence proveth it maim, it is well; 'bs- 
cauſe it is battery and more. 31 A. pl. 1. 

+ Where there is a cuſtom that a man ſhall 
not deviſe his lands for any. higher eſtate than 
for life; yet if the deviſe be in fee, and the 
deviſee claims but for life, the deviſe. is good. 
When more is done than ought to be done, 
chat ſeems to be done which was to be done: 


ought to pay, it is good enough; for every 


to accept ſo much of it as is due to him, 
5 G. 11. 

ben the cuſtom of a mar authorizes the 
grant of lands in tee ſimple, a gratht of; them for 
life or years ig good. 4 Co. 23. 


geed under a power of appointment to and amongſt 
uch of the te . s relations as Haid be liuing at 
the time of bis death. 1 T. R. 432. and 435. n. 


17. Majus dignum trabit ad fe minus diguum. 
1 Inſt. 43. 4 Init. 66. 
with it. 
As the writings, the cheſt or box they are in, 
v. 2 Ver. 516. 


ĩoithin the Jurijdiftion 6 the COMMON law, as 
into a place within a franchiſe, it 0 ail be ed 

at the common law. Co. Litt. 12 5. b 
The 


greater contains the leſs; and tle be ought 


An excluſive appcintment to ore relation is 


The more worthy draws the leſs worthy along 


here a matter extends as well into a I lace 


90 that if a man tender more moncy than he Ee 


„ 


Of PHILOSOPHY. - af 


The right of poſſeſſion ſhall draw with it the 
right of property. Ibid. 266. a. ; 

If a man bargain and fell a manor with all 
trees growing thereon, and the manor do not paſs 
en account of the Bargain and Sale not being en- 
rolled, neither ſhall the trees paſs, though as to 
them no enrollment is neceſſary. 11 Co. 48. | 


of PHILOSOPHY. 


18. Nature vis maxima. 3 Inſt. 564. Brat. 
„ | | 
The force of nature is the greateſt. 


Natural affection or brotherly love are good 
eauſes or conſiderations to raiſe an uſe. 

And one brother may maintain a ſuit for 
another. Vid. 1 Haw. P. C. 252. | 
+ If the fon be attainted, and the father cove- 
nants in conſideration of natural love to ſtand 
ſeiſed of land to his uſe, this is a good conſider- 
ation to raiſe an uſe; becauſe the privity of 
natural affection remaineth. And if a man at- 
tainted, obtain a charter of pardon, and be re- 
turned on a jury between his ſon and another, 
the challenge remains; for he may maintain =; 
fuit of his, fon though the blood be corrupted, 

Bratt. 

+ If the father be flain, the ſon ſhall have 
appeal; for it ſhall be preſumed he had the 
greateſt love and affection for his father, and 
will be moſt earneſt in avenging his death, 
And it was an ancient uſage when a perſon 
was found guilty of murder on an, appeal, that 
all thoſe of th: blood of him that was ſlain, 
mould draw the criminal to the place of exe- 


eutzon ; which was. grounded upon the loſs that 
| | | they 


—— 


| 
| 
] 
| 
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they of the blood had received by the murder of 
one of them. Plotud. Com. 304, 206. 

A deviſe to provide for one's children, c. are 
good conſiderations to raiſe an uſe, Co. Litt. 21. 

A ſtatute making it felony for any one to enter- 
tain perſons guilty of treaſon, &c. ſhall not extend 
to @ wife who hall entertain her huſband, 
1 Haw. 2, 93. 


19. The law favoureth fome perſons, viz. 


Men out of the realm or in priſon, women- 
married, infants, ideots, madmen, men without 
intelligence, ſtrangers that are neither parties 
-Nor privy, and things done in another's right, 

A 2 ſhall not take away the entry of a 
man out of the realm, or in priſon, or of a mar- 
ried woman, or of an infant. Lid. C. Litt. 245. 

And a leaſe made to the huſband and wife. 


after the death of the huſband, the wife ſhall 


not be charged for waſte, during the marriage, 
Vid. Go. Litt. 54. a. 

An ideot ſhall not be compelled to plead by 
his guardian or next friend, but ſhall be in the 
court; and he that pleadeth the beſt plea for him- 
ſelf ſhall be admitted, | 

If a dumb man bring an action, he ſhall plead 
by his next friend. | 

If a leſſee for years grant a rent-charge, and 
ſurrendereth, the rent thall be paid, during the 
term,.to the ſtranger. \ | 

A man outlawed or excommunicated, may 
bring an action as an executor. | 

5 any one compaſſes the death of the King, 
the very intent is treaſon. Co, Litt. 133. b. | 

Though the wife of d common perſon, being an 
alien, fhail not be endowed ; yet the wife ofthe 

King 


— 
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King ſhall though an alien born. Co. Litt. 31. b. 
vid. alſo Finch L. 80. 


20. The law favoureth a man's perſon before 
his peſſeſfion, Finch 29. ſ. 34. 


Menace of corporal pain ſhall avoid a deed, 
but not his goods. I 

+ An ideot, one non compos mentis, or a luna» 
tic, ſhall not avoid his own deed, be it executed 
in perſon, or by attorney, inaſmuch as he cannot 
ſtultify himſelf; but he ſhall not loſe his life for 
felony or murder, 4 CG. 124. 

' + A villainfet free for an hour will be always 
free. Dyer 59. b. 

Fear of death, impriſonment, Tc. will excuſe a 
man from going _ his land to make his claim. 
But the fear of having his goods deſtroyed or his 
houſe burnt will nat. Co. Litt. 246. a. | 


21. And matter of poſſeſſion more than matter of 


right, when the right is equal, 


As if a man purchaſe ſeveral lands at one 
time, held of ſeveral lords by knight ſervice 
and dieth, the lord which firit ſeiſeth the ward 
ſhall have it, otherwiſe the elder lord. Vid. O. 
Litt. 88. a. 

Huſband and wife purchaſe lands to them and 
the heirs of their bodies, and die leaving iſſue 
under fourteen years of age. In this caſe, if the 
maternal grandmother aſſume the guardianſhip 
before the paternal grandfather doth, ſhe ſhall re- 
tain it. Finch Law. 30. vid. alſo Co. Litt. 88. a. 

Tenants in common of . er eſtates having 
equal right to the goods, he that firſt gets poſſeſſion 
1. them ſhall hold them againſt the other. Co. 

itt. 200. a. 


22. Matter 


(8] 
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22. Matter of profit er intereſt ſhall be taken 
largely: and it may be aſſigned, and it may 
not be countermanded : but matter of plea- 

- ſure, truſt or authority, hall be taten ſtrictly, 

q and may be countermanded. | 


LY 


As licence to- him in my park, or in my 
garden to walk, extendeth only to himſelf, 
and not to his ſervant, or any other in bis 
company, for it is matter of pleaſure only. 
Otherwiſe it is of a licence to hunt, kill, and 
carry away the deer, which is matter of profit, 
A church way is matter of eaſe, N 
q + A licence to come into my houſe to ſpeak 
with me, or a letter of attorney may be coun- 
=" termanded. So of goods bailed over to be de- 
1 livered to J. S. or to diſpoſe of them in alins. 
| Otherwiſe it is of a thing bailed in conſidera- 
| tion or ſatisfaction of another thing; as if the 
| bailor had been bound to pay ſuch a ſum; or if 
| he ſays, that whereas J. 8. has enfeoffed him of 
| ſuch land, in conſideration thereof he gives him 
| | the money. Dyer 49. 

i A man deuiſeth that his two executors ſpall 
bl take the profits of his lands until his heir be of 
| age, to pay debts, &c. one of them dies, and then 
| the other, who leaves executors, The executors | 
of bim laſt dying ſhall take the profits, becauſe it is 
| a matter of interelt and ſurvives, had it been 
only an authority it would have becn otherwiſe. 
| 
| 


Dyer 210. 

Fa man hath power of attorney to deliver 
fa, and he deliver it otherwiſe than in his | 
power, it 15 wiid; becauſe authorities nuit be 
rid purſud, Co. Lit. 258. a. 0 
8 d 
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23. Nething ſhall be void which by poſſibility 


may be good. 


If land be given to a man, and to a woman 
married to another man, and the heirs of their 
two bodies, this is a preſent eſtate-tail, becauſe 
of the poſſibility. Vid. Co. Lit. 20. b. 

+ Where I] ſuffer an injury joined with a 
loſs, the law ſhall give me a remedy and re- 
compence according to my certain and uncer- 
tain Joſs ; yea, and ſometimes where the thing 
is not in being but utterly extinguiſhed. Hb. 43. 

+ And touching the uncertainty, if a man 
grant an advowſon with warranty, and the 
tenant in a writ of right of advowſon vouch, 
he ſhall have, if he loſe, recompence in value 
of land, or other certain profit, and yet the 
advowſon of itſelf is utterly of an uncertain 
value. So of a liberty, bona et catalla felonum. 
Hob. 43. Co. Litt. 197. 5. 

won. 1 inf years ought to have à time certain 
mentiuned when they are to begin, and when they 
are to end. Yet if a leaſe be made for ſo many 
years as J. N. ſhall name, it is not void for un- 
certainty, for when he has named the years, the 
leaſ: will be good, & id certum eſt quod certum 
reddi poteſt, Co. Lit. 45. b. 


24. Ex nudo pacto non oritur actio. Plowd, 
Com. 305. 
A void contract creates no cauſe of ation. 


No man is bound to his promiſe, nor any 
uſe can be raiſed, without good conſideration. 

A conſideration muſt be ſome cauſe or oc- 
caſion which muſt amount to a recompence in 
deed, or in law, as money, or natural affec- 

| | ton; 


[9] 
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tion; not long acquaintance, nor great familla- 
rity. 3 

Thus FI bargain and ſell all my trees im ſuch 
a cleſe or the like, and no conſideration is ex- 
2 nothing paſſes ; becauſe there is not quid 
pro quo, which there muſt be to conſtitute a good 
contract. Dyer 90. b. | 


Where the eldeſt ſiſter had the entailed lands and 


the younge/t the fee-ſimple lands; the youngeſt 
aliened part in fee and died, ſo that a full re- 
compence for the land entailed did not deſcend to 
ber iſſue; it was held that her 15 might waive 
taking the profits of the ſce-ſimple lands, and enter 
into the lands entailed; for the iſſue in tail hall 
not be barred without full recompence. Co. Lit. 


I 73. a. 


ver in value, the Hue was barred, © 1 Co. 106. 
Vid. alſo Vinyor's Caſe 8 Co. 80. 1. Pow. Cont, 
330. 1. Trea, Eq. 321. Fonblan. Ed. | 


25. The law favoureth a thing that is of 
neceſſity. 7 

As to pay ſeveral expences ſhall not be ſaid 
to adminiſter, to diſtrain in the night damage 
feaſant, to kill another to ſave his own life. 

A ſervant to beat another to ſave his maſter, 
if he cannot otherwiſe chuſe. 

Lo drive another man's cattle amongſt mine 
own, until I come to a place to ſhift them, is 
no treſpaſs, 

+ So if divers be in danger of drowning by 


the caiting away of ſome boat or barge, and one 


of them get to ſome plank, or on the boat's fide 
to keep himſelf above water, and another to ſave 
his life thruſt him from it, whereby he is 

- drowned; 


Co in Shelly's caſe, though the recoveree died 
before execution, yet the judgment being to reco- 
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drowned ; this is neither ſe azferdendo nor by 
miſadventure, but juſtihable, Bac. 

Though regularly the lord can diſirain only in 
the day time, yet cattle damage — may be 
diſtrained in the night, otherwiſe they might be 
gone before they could be taken. Co. Lit. 142. a. 

So though an infant can in general do na legal 
aft; yet he may preſent to a benefice, otherwiſe 
it would lapſe. Ibid. 172. 

$9 where it is not lawful fer a man to enter 
upon land, a continual claim is ſufficient to ſave 
his right. Ibid. 150. b. 

Many more illuſtrations of this maxim may be 
found, Bac. El. p. 55. Vid. allo 1 Blac, 
Com. 130. 


20. The law favoureth things for the good of 


'- the common wealth.” 


As killing of foxes, and the pulling down of 

an houſe of neceſſity to ſtay a fire. 

+ In caſes which are for the public good of 

the people, a man may juſtify doing a wrong, 
As in time of war a man may crect bulwarks on 
another man's lands. Plotod. 322. Dyer 36. h. 
'+ A man may juſtify the raſing of an houſe 
that is burning for the ſafeguard of the neigh- 
bouring houſes. And if a ſheriff purſue a felon 
to an houſe, and to apprehend the felon he breaks 
open the door of the houſe, he may juſtify it; 
| becauſe it is for the good of the public that 
felons ſhould be taken. P/awad. 322. 

+ Valuable things for the benefit and main- 
| tainance of trade, which by conſequence are for 
a the good of the public, and are in any place by 
© authority of law, ſhall not be diſtrained: As 
e an horſe in an inn, materials in a weaver's ſhop 
8 for making of cloth, ſacks of corn in a mill, 
: | market, 
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market, Sc. and no man ſhall be diſtrzined for 
the inſtruments of his trade or profeſſion; as 
the axe of a carpenter, books of a ſcholzr, Ec. 
when other goods may be taken. G. Lit. 47. 
* Pariſhes, without any cuſtom or charter to au- 
thorize them, may make bye-laws for repairing the 

church, or the highways. 3 Co. 63. a. 


27. Communis error facit jus. 4 Inſt. 240. 
Common error maketh a right. 


As an acquittance made by the Mayor alone, 
where there be an hundred preſidents, is good. 

+ This is eſtabliſhed upon cuſtom ; for the 
law fo favoureth the public good, that it will 
permit a common error to paſs for right: As in 
caſes of common recoveries, firſt had upon 
feigned and unlawful ground, which neverthe- 
leſs having been uſed a long time, ſo as they 
have been taken and allowed of divers perſons 
well learned, as for law, are eſteemed good, 
And that a common recovery bars an eſtate tail 
is not to be diſputed; becauſe a great part of 
the inheritances of the kingdom depends upon 
it. Plowd. 33. ö. Vid. alſo Hob. 147. Lo 
Inſt. 41. 1 Peere Wil. Corporation of Bewd- 
ley. 

28. The law favoureth things that are in the 

eufledy of the law. | 

Goods taken by diſtreſs, ſhall not be taken 
in execution for the debt of the owner thereof. 

'+ Tenant for the remainder to the right 
heir of J. S. tenant for life is diſſeiſed, and 
the deſcent caſt, and afterwards J. S. dies, 
| and after that the leſſee for life dies, the entry 
| of the right heir of J. S. is lawful; for this is 


commonly in the cuſtody of the law, which 
| preſerves 


rig 
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preſerves it lawfully and without any violence 
vr deſtruction. © 1 Co. 134. 6. 

+ Where beaſts are impounded in the ſame 
land for damage-feaſfant, the lord of the land can- 
not diſtrain them for rent, becauſe they are in the 
cuſtody of the law. Br. tit. Di —4 


29. The huſband and wife are one perſon. 


They cannot ſue one another, nor make any 
grant one to another. And if a woman marry 
with her obligor, the debt is extinct, and ſhe 
ſhall never have any action if another were bound 
with him; for by the marriage the action is ſuſ- 


pended; and an action perſonal ſuſpended againſt 
one, is a diſcharge to all. 


Va joint eflate in land be made to a man and 


Vit wife and a third perſon, the man and his wife 


ſhall have but a moiety, and the third perſon the 
other motety. So if it be given to a man and hjs 
wife and two others, they ſhall have but a third; 


for they are but one perſon in law. Lit. § 665, 


Co. Lit. 187, a. p I 

An action of debt lies againſt the huſband far 
goods delivered or fold to' the wi er the law 
preſumes they muſt come to the poſſeſſion and uſe cf 
the huſband ; and the huſband and wife are but 
one perſon. Prac. Reg. 102. See the extent of 
this max. 1 Blac. Com. 442. Vid, alſo Finch, 
41+ Co. Lit. 24. 235. 


30. An obligation with a condition to enfeoſf a 
woman before — 4 day, and before the day 
the obligor taketh her to wife, the obligation 
ts — (1) becauſe he cannet enfeoſf her; 
but he may make a leaſe for years with a re- 
mainder to his wife. | 


(1) In law; but a court of equity will entorce it as a mar- 
riage agreement. id. 2 Fer. 200. Prec. Chan, 437. 
N Y 


G | When 


* 
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When a 2 purchaſe is during the marriage, 
2 one ſhall have the whole. ETD 

hen a joint purchaſe during the marriage is 
made, and the huſband ſell, the wife ſhall have 
a cui in vita for the whole againſt both; and 
on a feoffment made to one man and his wife, 
and to a third perſon, the third perſon ſhall have 
one moiety. 

+ A feoffment is made to a man and woman 
and their heirs, with warranty, they intermarry, 
and after are impleaded and recover in value, 
moieties ſhall not be between them ; for though 
they were ſole when the warranty was made, yet at 
the time when they recovered and had execution, 


they were huſband and wife, at which time they 


eannot take by moieties. Plowd. 483. 

+ If a woman ſole be indebted, and then 
fake huſband, it is now become the debt of the 
huſband and wife, and both are to be ſued for 


it; but after the death of the wife, the huſ- 


band is not liable; unleſs there be a judgment 
obtained againſt them both during the marriage. 


Pract. Reg. 105. 


+ A man muſt anſwer for the treſpaſſes of 
his wife; and if a feme covert ſlander any per- 
ſon, the huſband and wife muſt be ſued for it. 


But for ſcandalous words againſt a man and 


his wife, the huſband may proſecute one action 
alone for his ſlander, and afterwards join in an 


action with his wife for her's. Style's Rep. 113. 


+ And if an obligation made to a feme, be- 


comes payable during coverture, and after-. 


wards the wife dies, the huſband ſhall have an 
ion of debt upon it; becauſe it was a duty 
to the feme, and a thing in action before mar- 
riage; but it is otherwiſe where rent is in ar- 
rear. F. N. B. 121. | 


+ Where a wife hath a term of years the 
. huſband 


; 
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huſband cannot deviſe it to another by will, or 
grant a rent-charge out of it; for ſhe had an 
eſtate in it before, and ſo hath at the time of 
his death; and ſhe ſurviving, is remitted to 
the term, whereupon ſhe ſhall avoid the rent- 
charge. Plotod. 418. | 


31. All that à woman hath, appertaineth to 
her hiſband. 


Perſonal things, and things abſolutely real, 
as lands, rents, and fo forth, or chattels real, and 
things in action, are only in her right; notwith- 
ſtanding real things, and things in action, he 
may difoole at his pleaſure, but not will nor 
charge them; and he ſhall have her real chattels, 
if he ſurvive. Of things in action, the woman 
may diſpoſe by her laſt will, and ſhe may make 
her huſband her executor, and he ſhall recover 
them to the uſe of the laſt will of his wife. Vid. 
Co, Lit. 351. | 

If a leilee for years grant his term to a man, 
or woman, and to another, they are join- 
tenants: but if goods be given to her and to 
another, her huſband and the other are tenants in 
common. - 

The huſband may releaſe an obligation, or 
treſpaſs for goods taken when his wife was ſole, 
and it ſhall be good againſt the woman if he die; 
but if he die without making any ſuch releaſe, 


the woman ſhall have the aCtion, and not. the. 


executor of her huſband. 

The woman ſurviving ſhall have all things in 
action; or her executors, if ſhe die. 

'The huſband ſhall be charged with. the debts 
of his wife but during her life. : 


A feme covert cannot make an executor without 
the conſent of her huſband ; and the adminiſtration 


ef her goods of right belong to him. 4 Co. 51. b. 
C 2 Vid. 


f 
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Vid. the mod. law and diſtinctions relative ts 
the property of baron and feme, Co. Lit. 13 ed. 3. a. 
n. . 32. a. n. 10. 325. b. n. 1. 351. a. n. 1. 


| 32. The will of the wife is ſubjeft to the will of 
ber huſbana. 


Note ; A feoffment made to the wife, ſhe 
ſhall have notking if her huſband do not thereto 
agree. Vid. Co. Lit. 352. 356. 

If a feme ſole deviſe lands to a man and after- 
wards takes him ts huſhand and dies, the heirs of the 
wife ſhall have the land; becauſe after marriage 
the will of the tuiſe is in judgment of law reftrain- 

ad, and ſubject to that of her huſband. 4 Co. 61. a. 

Though a feme covert may purchaſe without the 
conſent 75 her huſband, yet he may difagree there- 
10; and if he agree to it and die, ſhe may never- 
theliſs warve the purchaſe, and ſa may her heirs 
if ſhe have not agreed thereto; for ſhe had no free 
will, Co. Lit. 3. a. 


MORAL RULES. 


33. The law favoureth works of charity, right 
and truth, and abhorreth fraud, covin and 


incertainties which obſcure the truth; con- 


trarieties, delays, unneceflary circumſtances, 

and ſuch like, —-Dolus & fraus una in parte 

fanari debent. (Deceit and fraud ſhould be 
_ remedied on all occaſions. ) 


It favoureth works of charity ; therefore cha- 
*itable uſes are not taken away by ſtat. 23 H. 8. 
c. 10. though the words of the ſlatute are general; 
but only ſaperſtitious uſes. 1 Co. 24. a. 

It favoureth right; ſo that no act (even though 
under pretext of religion) ſhall work a _ 


c 
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to a flranger who has right; and bar him 


of his entry ; therefore if 427 45 haue iſſue and 


enter into religion, the diſſeiſee ſhall not be barred 
of his entry. Co. Lit. 248. b. 


If __ life plead covenouſly to the diſnbe- 
im in reve 


ritance of r/ion, it ts forfeiture ; for 
the law abhorreth fraud. Co. Lit. 252. a. 

If a man make a leaſe for ſo many years as A. 
Hall live, it is void for uncertainty. Co. Lit. 45. as 


34. No man can take benefit of his own wrong. 


If a man be bound to appear at a day, and 


before the day the obligor caſt him in priſon, the 


bond is void. Vid. Co. Lit. 208. a. | 

A grant of all his woods in black acre, which 
may be reaſonably ſpared, is a void grant, if it be 
not reſerved to a third perſon, to appoint what 


may be ſpared, 


A feoftment made in fee of two acres to 
two men, habend” one acre to one, and the other 
acre to the other, this habend” is void. 

+ One in execution eſcapeth, and the gaoler 
takes him again, the party if he will may have 
him to remain in priſon. in execution for him 
ſtill, for the eſcape is his own wrong: and if 
one in priſon upon execution eſcape, and he 
be taken, he ſhall not bring an audita querela 
to diſcharge himſelf of his impriſonment; for 
he 2 not take advantage of his own wrong. 
3 Co. 

- + A. deviſeth lands to B. until eight hundred 
pounds be levied for his daughter's portion; his 
ſon and heir entreth and conceals the will, 
whereupon he. receives the profits before the 
will is diſcovered; but afterwards the deviſee 
enters and receives the profits, until they amount 
to ſix hundred pounds; the heir is to ſupply the 
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rent, for he ſhall not take advantage of his own 
wrong. 4 CG. 63. WEE” * 

+ If leſſor and leſſee for years join in the 
cutting down of timber-trees, the leſſor ſhall not 
puniſh the leflee in a writ of waſte, and take ad- 
vantage of his own wrong. Perk. 41. 


35. Lex neminem cogit ad impoſſibilia, &e. 
5 Co. 21. 
The law compels no one to impoſſibilities, Sc. 


The law compelleth no man to ſhew that 
which by intendment he doth not know: as if a 
ſ-ryant be bound to ſerve his maſter in all his 
commandments lawful, it is a good plea, to ſay, 
he ſerved him lawfully. 

A covenant to make a new leaſe upon the ſur- 
render of the old leafe, and after the covenantor 
doth make a leaſe by fine, for more years to 
eſtrange, the covenant is broken, although the 
leſſee did not ſurrender, the which by the words 
ought to be the firſt a, for that the other had 
diſabled to take, or to make. | 8 

+ If a man be bound in an obligation, c. 
with condition, that if the obligor doth go from 
the church of St. Paul's, London, to the church 
© of St. Peter's at Rome, within three hours, this 
condition is void and impoſſible, but the obliga- 
tion may be good. Co. Litt. 206. 

+ If a leaſe be made for forty years upon 
condition that the leſſee dwell upon the lands the 
whole term, and he dieth at the end of ten years, 
the executors ſhall enjoy the land, becauſe the 
condition is become impoſſible. Dod. 37 Elix. 

+ If a deed remain in one court, it may be plead- 
ed in another court, without ſhewing forth; for 
the law doth not compel any one to impoſſibilities. 


And if a leſlee covenant to leave woods, * 
es hr g 
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ood condition, and during the term they are 

lown down by winds, the leſſee ſhall not be 
ſued, beeauſe it is impoſſible he ſhould perform 
his covenant. I Co. 98. 


LAW CONSTRUCTIONS. 


The law expoundeth things with equity and 
moderation, to moderate the ſtrictneſs. It is 
no treſpaſs to beat his apprentice with a rea- 
ſonable correction, or to go with a woman to 
a juſtice of peace, to have the peace of her huſ- 
band againſt the will of her huſband, which 
equity doth reſtrain the generality, if there be 
any miſchief or inconvenience in it: as if a man 
make a feoffment of his lands in and with com- 
mon in all his land in C. the common ſhall be 
intended within his lands in C. and not in bas 
other lands he ſhall have elſewhere, 


36. Every act ſhall be taten mare /{riclly againfl 
him that made it. | 


As if two tenants in common grant a rent of 
ten ſhillings, this is ſeveral, and the grantees 
ſhall have twenty ſhillings; but if they make a 
leaſe, and reſerve ten ſhillings, they thall have 
only ten ſhillings between them, Va. . Lit, 
17. | 
So an obligation to pay ten ſhillings at the 
feaſt of our Lord God, it is no plea to ſay that 
he did pay it; but he muſt ſhew at what time, 
or elſe it will be taken he paid it after the feaſt. 
Vid. C. Litt. 303. b. 

+ If tenant in fee make a leaſe for life, with- 
out expreſſing for whoſe life, it ſhall be intended 
for the life of the leſſee, and ſhall be taken 
ſtrongly againſt the leſſor; but contrary in tail, 
it ſhall be taken for the life of the leſſor, becauſe 


> otherwiſe. 
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otherwiſe it would work a wrong to the re ver- 
ſioner. Co. Lit. 42. 

+ If a man give lands to another et heredibus 
(and heirs), it ſhall be a fee-ſimple without the 
word /#:s (his), and though he doth not give 
him a fee- ſimple expreſly. If I give lands to 
A. B. and his heirs males, this will be a good 
fec- ſimple, and the word males is void. Pld. 18. 
Bac. Han. 12. And if a man give lands to one 
et filio ſuo primagenito, (and to his firſt begotten 
ſon) and he hath no ſon at the time of the gift, 
but afterwards he hath a fon, that fon ſhall have 
the land by way of remainder ; for the law con- 
ſtrues the limitation ſtrong againſt the maker. 
Plxud. 29. | 

+ But though grants are taken ſtrongly againſt 
the makers, yet no wrong mult thereby be done, 
as I have already obſerved. And a man may not 

be obliged by his own act to do ſome things 
Which are againſt law: as a dyer was bound 
not to uſe his trade for two years,' and the obli- 
gation was held againſt the common law. And 
it a huſbandman be bound not to till or ſow his 


ground, the obligation is contrary to the com- 


mon law, and void. 11 G. 53. Vid. alſo Bac. 
Aux. 87. 


37. He that cannot have the effedt of the thing 
ſhall have the thing itſelf. —Ut res magis 
valeat quam pereat (Tbat a thing may rather 
be good than void). 


As if a termor grant his term habendum im- 
mediate poſt mortem ſuam (immediately after his 
death) the grantee ſhall have it preſently. 

+ The king ſhall not be received after de- 
fault of his tenant for life, becauſe the demandant 
will not have the effect of the reccipt, viz. to _ 

clare 
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Clare againſt him*afreſh, for no one ſhall declare 
againſt the king, for they muſt ſue him by peti- 
tion. 25 E. 3. 48. | — 

+ Tenant in tail makes a leaſe for life, this 
hall be conſtrued for the life of the leſſee. 
Lit. 140. b. Het 8 

+ An annuity granted pro conjilis impendendo 
for Ziving his advice) or a feoffment for in- 
ructing a ſon, or for paying a ſum of money, 
is a condition without conditional words; be- 
cauſe otherwiſe, the party would be without 


remedy. Mar. 141, 142. 


38. When many join in one act, the law ſaith 
it is the aft of him that could beſt do it, 
wn that thing ſhould be done by thoſe of beſt 

3 
As the diſſeiſee, and the heir of the diſſeiſor, 
who is in by deſcent, join in a feoffment, this 
ſhall be the feoffment of the heir only, and the 
confirmation of the difleiſee. | 
And the merchant ſhall weigh the wares, 


and not the collectors. 
+ An uſe limited to - commence when an 


eldeſt fon (in ward to the king) is married by 
J. S. he is married by the king and 7. S. yet 
no uſe ariſes, for he is married ſolely by the 
king. A patron who ſuffers an uſurpation for 
ſix months, grants an annuity to J. S. till he 
is promoted to the benefice by him, and after- 
wards he and the uſurper join in granting the 
preſentment, yet the annuity. does not ceaſe. 
Dyer 191. | 

+ If a condition be, that the obligee ſhall 
carry to the ſhop of the obligor (being a taylor) 
three yards of cloth, which ſhall be there cut 
out, and then that the obligor ſhould: make the- 

* Cs obligee 
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obligee a coat of it, the obligory v:z. the taylor is 

bound to cut it out. Finch 16. 

+ Iſſues joined ſhall be tried by thoſe who 

have moſt ſkill, viz. iſſues upon points of law, 

that is, demurrers ſhall be argued before, and] | f 

adjudged by the judges learned in the law, AH. 

4 Eliz. 230. ö. ; 
Diſſeiſin of an office in the Common Pleas 

or raſure of a record there, ſhall be tried by the 

filacers and attornies attending in that court. 

II E. 4. 3. 5. Vid. alſo 2 Mod. 304. 


39. When two titles concur the elder ſhall be 
prefirred, 2 Inſt. 714. * 
+ A diſſeiſor lets the land of the diſſeiſee for 
years or at will, now if he enters, the law will 
fay, thathe is in on his ancient and better title, 
- Littlet. Co. Lit. 352. 8 
_ Where one mortgages land, and afterwards 
grants, a leaſe of them at a rack rent, and gives 
the leſſee paſſe ton, yet the mortgagor i he did not 
aſſent to the demiſe may recover the premiſſes by 
egjettment againſt the leſſee. Doug. 23. | 


40. By an acquittance for the laſt payment, 
all other arrearages are diſcharged. 


If tenant be in arrear twenty years, and his 
landlord give him a receipt for the laft rent, all ar- 
rearages ſhall be held to be paid; and no prof 
Hall be admitted to the contrary. Co. Lit. 373. a. 

Though but part of a ſum be paid, yet if ac- 
* be given far the whole, it is a diſcharge. 

1 ® 5 

41. One thing ſhall enure for another. 


If the leſſor enfeoff the leſſee for life, it ſhall 
be taken for a confirmation, Vid. Co. Lit. 30. b. 
. + A man. 
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+ A man grants the third preſentment of an 
advowſon and dies, the heir ſhall preſent. twice, 
and the wife ſhall have the third for her dower; 
and then at the next avoidance after this the 

ntee ſhall preſent, ſo that he ſhall have only 
the fourth. bid. 379. a. ; 

+ The king pardons the not building a bridge, 
this is only good for the fine for not building it: 
but notwithſtanding the party ſhall build the 
bridge, for the king's ſubjects are intereſted in 
it. 2 Haw, P. C. | | 

A man having a rent charge iſſuing out of the 

avife's lands, releaſes it to the huſband and his 
heirs ;, yet the huſband ſhall not have it, but it 
fall enure by way of extinguiſhment. Plow. 
Com. 372. 


42. In one thing, all things follnving Hall 
be concluded, in granting, demanding, er pro- 
hibiting. 


If one accept a cloſe of wood, the law will 


give him a way to it. 

+ As confederacy and combination to execute 
any unlawful act is puniſhable by law, before the 
unlawful act is executed, the law puniſhes the 
combination and confederacy to prevent the 
unlawful act; and therefore the commiſſion of 
oyer and terminer giveth power to the com- 
miſſioners to inquire of all combinations, confe- 
deracies, &c. 9 Co. 57. 

+ In action of waſte, a writ of eſtrepment 
will lie; and when it comes to. the ſheriff, by 
virtue of it he may reſiſt thoſe which will make 
waſte; or if he cannot otherwiſe prevent it, he 
may impriſon them; and if it be neceſſary, he 
may take the poſoffW&Hritatus for his aid; though, 
the words of the Mit are only, that he ſhall per- 

: le ſonally 
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ſonally go to the meſſuage and take order that 
no waſte be done, hanging the plea; becauſe 
when any thing is 4 4-45, By that is alſo com- 
manded that we may come at it. 5 C. 115. 

+ If a man grant to me all his trees growing 
in his woods, 1t is implied, that I may come up- 
on the ground and cut them down, and carry 
them through all his land (though his graſs re- 
ceive injury by the carriage) and he ſhall not 
have a writ of treſpaſs againſt me; for trees are 
ſuch things, that if they are not carried by carts, 
I cannot have them to make my beſt profit of 
them: and a man ſhall always juſtify the neceſ- 
ſary circumſtance where he hath title to the prin- 
Cipal thing. Plowd. Com. 15. 

+ In caſe a leſſor upon his leaſe excepts the 
trees, and afterwards hath an intention to ſell 
them, the law, as incident to the exception, 
gives to him and thoſe who are willing to buy 
them, power to enter and ſhew and view the 
trees; becauſe without entry, they cannot be 
viewed; and without view, they cannot be 
bought. 11 C. 52. | 

+ If a man hath mines hidden within his lands, 
and make a leaſe of the faid lands and all the 
mines in the ſame, there the leſſee may dig for 


them; for quando aliguis quid concedit, &c. (for 
when, any one grants any thing, &c.) But if 
a han leaſe his land to another, in which there 
is à hidden mine, but mines are not mentioned 
in the grant, he cannot dig for it, if he do it is 


waſte; though if be makes a leaſe of all his lands 
and all the mines, it is otherwiſe for the reaſons 
aforeſaid. 5 Co. 12. 

A tenant at will ſoweth corn on the ground, 
and the leſſor ouſts him, he ſhall have free entry, 


egreſs and regreſs, to cut and carry away the 
fame; 


LAW CONSTRUCTIONS. 37 
ſame; for when the law giveth any thing to any 


one, it giveth implicitly whatſoever is neceſſary 
for the taking and enjoying of the ſame : and if 
the leſſee be diſturbed in carrying his crop, he 
may bring an action upon the caſe, and recover 
damages. 1 Int. 56. | 


43. A man cannot qualify his own act. 


As to releaſe an obligation until ſuch a time. 

+ Upon the grant of the reverſion of three 
acres, and the tenant attorns for one, this is good 
for all three. Fitzh, Abr. tit. Variance 4.3. 

+ A perſon. makes a leaſe for forty years, the 
patron and ordinary confirms the aid 4 for 
— ears, yet this confirmation extends to 
the whole term. 5 Co. 81. 


Fan obligee releaſe his debt till Michaelmas, 


it is goad for ever, Co. Lit. 274. b. 


44. The conſtruction of the lat may be altered 
by the ſpefial agreement of the partizs, 


If a houſe be blown down with the wind, 
the leſſee is excuſed in waſte; but if he have 
covenanted to repair it, there an action of co- 
venant doth lie by the agreement of the parties. 
Vid. Ce. Lit. 53. | 

If two jointenants exchange with one another, 
they would by conſtruction of law hold the eu- 
changed lands jointly; but if the exchange ex- 
preſſes that they ſball hold in common, it ſhall be ſo, 
Co. Lit. 51. a. ä 


45. The law regardeth the intent of. thy parties 
and will imply their words thereunto; and 
that which is taken by common intendment 
ſhall be taken to be the intent of the parties : 


end common intendment is not ſuch an intend- 
ment 
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mint as doth fland indifferent, » —— an 


intent as has the maſi vehement preſumption, 

All incertainty may be known by circum- 

ances, every deed being done to ſome purpoſe, 

reaſon would that it ſhould be conſtrued to 

ſeme purpsſe; and variance fhall be taken 

moſt beneficial for him to whom it is made, 
and at election. 


Though a common be granted to a man for all 
his beaſts; yet he ſhall not have common for beaſts 
not commonable. Co. Lit. 122. a. 

Leſſee for twenty years taketh leaſe for ten years 
to commence immediately, upen condition to be void if 
fuch a thing be not dune; though it be void by non- 
performance of the condition, yet the ſurrender con- 
tinues good, Plow. 307. 

Tenant in tail makes a leaſe for life generally, 
it ſhall Je intended for the life of leſſee. Co. Lit. 
33. I. Vid. alſo Finch 71. 


46. An intendment of the parties ſhall be ardered 
according to law. | 


If a man make a leaſe to a man and to his 
heirs for ten years, intending his heirs ſhall have 
it if he die, notwithſtanding the intent, the exe- 
cutors ſhall have it. | 

+ Two jointenants of an acre of land, change 
it with a ſtranger, they ſhall be jointenants of 
the land exchanged; but if the exchange be to 
have the acre in common between them, this is 
good. C. Lit. 188. 190. 

1f patentee of an office of truſt aſſign it over 
it will not paſs; becauſe it is again/t law, 
9 Co. 48. a. 

A warrant of attorney to deliver ſeiſin cannot 
be granted over ; it being matter of authority. 
Vid. Max, 22. | 

6  -* $7. 
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. Dui per alium facit, per eipſum facere 
EET TS. 
He who acts by another, is held to act by 
himſelf. | 


A promiſe made to the wife in conſideration 
of a thing to be performed by her huſband, if he 
agree, and perform the conſideration, in an action 
of the caſe, he ſhall declare the aſſumption was 
made to him. 

And if my ſervant ſell my goods to another 


in debt, I thall ſuppoſe he bought them of 


me. | 

+ A ſervant by command of his maſter may 
make claim of land for his maſter; and if the 
fervant doth all that he was commanded, and 
which his maſter ought to do, there it is as 
ſufficient as if his maſter had done it himſelf. 
1 Inſt, 258. 

+ If I declare by my laſt will, that A. B. 
ſhall alien my land, and he doth fo, it is my 
alienation by him; and if-I give authority to 
my bailiff to ſell my ſheep, or other cattle, 
and he doth fo, it is my fale by him. Pld. 
475. 

A letter of attorney to deliver poſſeſſion to a 
leſſee ; if he 2 to the leſſee's . it is 
good, Co. Lit. 49. | 


CUSTOMS. 
48. Conſuetudo ft altera lex. 4 Co. 27. 


Cuſtom is a ſecond ls. 


Cuſtoms are of two ſorts: general cuſtoms 


in uſe throughout the whole realm, called 
| Maxims; 


* 
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Maxims; and particular cuſtoms uſed in ſome 
certain county, City, town, or lordſhip, whereof 
ſome have been ſpecified before, and ſome follow 
here, and where occaſion is offered. 

The king's excellency is ſo high in the law, 
that no frechold may be given to him, nor de- 
rived from him. but by matter of record, | 

Every maxim is a ſufficient authority to itſelf; 
and which is a maxim, and which is not, ſhall 
always be determined by the jud becauſe 
they are known to none but to the 3 | 

A maxim ſhall be taken ſtrict. | 

A particular cuſtom, except the ſame be a re- 
cord in fome court, ſhall be pleaded and tried by 
twelve men. | 

+ And what a copyholder of a manor ought 
to do, or ouzht not to do, the cuſtom of the 
manor muſt direct. If there be no cuſtom to 
the contrary, waſte, either permiſſive or volun- 
tary, of a copyholder, is a forfeiture of his copy- 


hold. 1 Inft. 63. - 


+ Refuſing to do fuit of court, to pay rent to 
the lord, being demanded on the land, not com- 
ing to be admitted tenant on a third proclama- 
tion, making a leaſe for longer time than a year, 
c. are es of copyhold eſtates, by the 
general cuſtom of manors. bid. 

+ A lord of a. manor may grant a copyhold. 
out of his manor; and a ſurrender may be 
made to the lord or his ſteward,, either in or 
out of the manor, w::hout a particular cuſtom.. 
1 Inſt. 59. | 

+ If a copyholder for life ſurrender to ano- 
ther in fee, it is no forfeiture of bis eſtate; 
for it paſſeth to the lord by ſurrender and not by 
livery. And copyhold eftates ſhall not have the 

| , collateraÞ 
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collateral qualities that eſtates of the common 
law have without ſpecial cuſtom ; for the cuſtom 
of the manor is to be obſerved. 1 Co. 22. 

+ Acres of land are to be accounted according 
to the meaſure of the country: and if a man 
bargain and fell ſo many acres of wood, they 
ſhall be meaſured according to the uſage of that 
. country. Brac. 45 
Cuſtams ſhall not be conſtrued ſo at to enable a 

perſen to do.a wrongful act. Cro. Jac. 80. 

For the requiſites to conſtitute a good cuſtom, 

vid, Co. Lit. 110. 113. b. 1 Bl. Com. 77. 
Dav. 31. b. 


CHAP, II 


STATUTES. 


HE laſt ground of the laws of England 
ſtandeth in divers ſtatutes made by our 
ſovereign lord the king and his progenitors, 
and by the lords ſpiritual and temporal, and 
the commons, in divers parliaments, in ſuch 
cafes where the former laws ſeemed not ſuffi- 
cient to puniſh eyil men, and to reward the 
good. 

Of general ſtatutes, the judges will take no- 
tice if they be not pleaded; but not of ſpecial or 
particular. 

All acts of parliament, as well private as gene- 
ral, ſhall be taken by reaſonable conſtruction, to 
be collected out of the words of the act only, ac- 
cording 
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cording to the true intention and meaning of the 
maker. (1) 
Vid. 1 Blac. Com. 85. and 1 Burn. J. xxiv. 
where the principal rules for the conſtruction of 
Matutes are methadically ſtated. Alſo Co. Litt. 
13 ed. 381. a. 


[ 191 Four leſſens to be obſerved where contrary laws 
come in queſtion. | 


1. The inferior law muſt give place to the 
ſuperior. | | 

2. Thelaw general muſt yield to thelaw ſpecial. 

3. Man's laws to God's laws, e 

4. An old law to a new law. 


And oftentimes all theſe laws muſt be joined 
1 to help a man to his right: as if a man 
diſſeiſed, and the diſſeiſſor made a feoffment to 
- defraud the plaintiff, in this caſe it appears, that 
the ſaid unlawful entry is prohibited by the law 
of reaſon. | 1 
But the plaintiff ſhall recover the double da- 
mage, and that is by the ſtatute of 8 H. 6. And. 
that the damage ſhall be ceſſed by twelve men; 
that is, by the cuitom of the realm: and ſo, in 
ſome caſes, theſe three laws do. maintain the 
plaintift's right. | 
And theſe laws concern either men's poſſeſ- 
ſions or the puniſhment of offences. | 
And fo much ſhall be ſufficient to be ſaid. 
touching common law, cuſtoms, and ſtatutes, 


— — — —_— 


(1) This holds only with regard to r-medial ſtatutes; for 
penal ſtatutes are conſtrued ſtrictly and according to the letter; 
thus ſat. x Ed. 6. c. 12. enacting that perſons convicted of 

- ſealing horſes ſhall be guilty of felony without clergy, was 
held not to extend to the ſtealing of one horſe, though evi- 
dently within the meaning of the legiſlature, Bac. El. c. 12+ 


Con- 


EE-TAIIL. 43 
Concerning POSSESSIONS. 


The difference between poſſeſſion and ſeifin is; 

Leaſe for years is poſſeſſed, and yet the leſſor 
is {till ſeiſed; and therefore the terms of the law 
are, that of chattels a man is poſſeſſed; whereas 
in feoffments, gifts in tail, and | leaſes for life, he 
is called ſeiſed. 


— — — — 


CHAP. Il 


Of Poſſeſſion of Franktenement. 


ENANT in fee-ſimple is he which hath 
lands or tenements to hold to him and his 
_ for ever, It is the beſt inheritance a man 
have; he may ſell, or grant, or make his 

wil of thoſe lands. 
And if a man die, they do deſcend to his heir 

of the whole blood. 
See more fully as to how lands in fee-ſimple de- 
ſcend, infra, chap. 4. alſo Co. Litt. 1. 8. b. % lac. 

Com. 104. 


—B — 


CHAP. IV. 


FEE-TATIL, e 


EE-TAIL is of what body he ſhall come 
that ſhall inherit. 
Tenant in tail is faid to be in two manners: 
Tenant in tail general, and tenant in fail 
ſpecial. | 0 
General tail is, where lands or tenements be 


given to a man and his wife, and to the heirs of 
their 


201 
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their two bodies, or to his heirs males, or to his 
heirs females, 
.. Tenant in tail is not puniſhable for waſte. 

Tenant in tail cannot will his lands, nor bar- 
gain, fell, or grant, but for term of his life, with- 
out a fine or recovery. (1) 

If a man will purchaſe lands in fee, it behoveth 
him to have theſe words hers in his purchaſe. 

If a man would grant lands in tail, it be. 
hoveth him to appoint what body they ſhall 
come of. : 

Yet a deviſe of lands to a man and his heirs 
males is a good intail, and of lands to a man for 
ever, a good fee-ſimple. (2) 

Fer the principal incidents to this kind of 
2 vid. 2 Bl. Com. 115. alſo Co. Litt. 18. b. 
C. * 


1 [221 How lands ſhall diſcend. 


Inheritance is an eſtate which doth deſcend - 
it may not lineally aſcend from the ſon which 
purchaſeth in fee, and dieth, to his father ; but 
deſcendeth to his uncle or brother, and to his 
heirs, which is the next of the whole blood, for 
the half blood ſhall not inherit, but the moſt 
worthy of blood; as of the blood of the father 
before the mother, of the elder brother before the 
other, and born within efpouſal. 

A deſcent ſhall be intended to the heir of him 
which was laſt actually ſeiſed; that the ſiſter of 
the whole blood, where the elder brother did 
enter after the death of his father, and not his bro- 


(r) But he may appoint to a charitable uſe without fine 
ox recovery. 2%. 453- 
I (2) Any other expreſſions in a will are ſufficient, ſo that 
they clearly ſhew the teſtator's intention to create any par- 
ticular eſtate. Co. Litt. 9. b. 27. 4. ; 
ther 
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ther of the half blood, nor any other collateral 
couſin ſhall inherit; yet notwithſtanding ſuch a 
one is heir to a common anceſtor : in which 
rule every word is to be obſerved, and fo in 
every maxim, if the land, rent, advowſon, 
or ſuch like, do deſcend to the elder fon, and 
he die before any entry or receipt of the rent, 
or preſentment to the church, the younger fon 
ſhall have and inherit: and the reaſon is, be- 
cauſe that in all inheritances in poſſeſſion, he 
which claimeth title thereunto as heir ought to 
make himſelf heir to him that was laſt y 
ſeiſed. HER. 

Here the poſſeſſion of the leſſee for years or 
of the guardian, ſhall inveſt the actual poſſeſſion 
and franktenement in the elder brother. Py 

But he dying ſeiſed of a reverſion, or a re- 
mainder, or an eſtate for life or in tail, there he 
which claimeth the reverſion. or remainder as 
heir, ought to make himſelf heir to him that had 
the gift, or made the purchaſe, Þ< 

Feodo excludeth an eſtate- tail, where the ſe- 
cond ſon ſhall inherit before the daughter, 

And if the lands be once ſettled in the blood 
of the father, the heir of the mother ſhall never 
have them; becauſe they are not of the blood of 
him that was laſt ſeiſed. ; 

And to the heir of the blood of the firſt pur- 
chaſer : 

As if the father purchaſe land, and it de- 
ſcendeth to the ſon, who entreth and dieth with- 
out heirs of the father's part, then the land ſhaH 
deſcend to the heirs of the mother, or father of 
the father, and not to the heirs of the mother of 
the ſon, although they are more near of blood to 
him that was laſt ſeiſed, yet they are not of the 
blood of the firſt purchaſer. = 
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If the heirs be females in equal diſtance, as . 
daughters, ſiſters, aunts, &c. they ſhall inherit 


together, and are but one heir, and are called 


[25] 


parceners. 

See the principal rules of deſcent, with the feudal 
reaſons on which they are founded, 1 Bl. Com. 
193. 2d Ditto 208. Vid. alſo Co. Litt. 235. a. 


Land in Gavilkind, 
Doth deſcend to all the ſons, and if no ſons, ts 
all the daughters; and may be given by will by 
the cuſtom. | 


- 


ä —— 6 — m— th 
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CHAP. V. 


'PARCENERS. 
ARCENERS are of two ſorts : women and 
their heirs by the common law, men by the 


cuſtom. . 
They may have a writ of partition, and the 


E 


ſheriff may go to the lands, and by the oaths of 


twelye men make partition between them, and 
the eldeſt ſhall have the capital meſſuage by the 
common law, and the youngeſt by the aber Grey 
Where the parties will not ſhew to the jury the 


"certainty, there they ſhall be diſcharged in con- 


fcience, if they make partition of ſo much as is 
preſumed and known by preſumptions and like- 
lihoods, | 
Parceners may by agreement make partition 
by deed or by word, (1) and the eldeſt firſt 


(.) It ſeems doubtful whether a parol agreement would 
be valid fince the ſtat. 29 Ch. II. c. 3. It was allowed, how- 
ever, under the circumſtances of a caſe in 1 th. 542. 7 
Vid. 8 and 9 Hil. 3. c. 3. and 7 An. c. 18. concerning par- 
vition of lands in coparcenary, jointenancy, and tenancy in 


common. 


chuſe, 


V 
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chuſe, unleſs their agreement be to the con- 


"Tiles part at the time of partition muſt 
be of an even yearly value, without incum- © 
„ 
Rent ma erved for equality or par- 
* (and . be diſtrained for) x (Rong 
deed. ; | . 
Parceners by divers deſcents, before partition 
being — het have one aſſiſe. | 

A parcener before partition may charge or de- 
miſe her part. | | 

The entry or act of one copartner or join- 
tenant ſhall be the act of both, when it is for 
their good. | 

If a parcener after partition be entred, ſhe 
may enter upon her ſiſter's part, and hold it with 
her in parcenary, and have a new partition, if 
ſhe hold none of her part before ſhe was outed, 
vix. in exchange. | 5 

For the properties of an ęſtate in coparcenary, 
how it der from a jointenancy, &c. vid. 2 Bl, 


Com. 188. 4% Co. Litt. 163. a. 


— 


CHAP, VI. 


JOINTENANTS. 


Ointenants be ſuch as have joint eſtates in 
goods or lands, where he that ſurviveth 261 

ſhall have all without incumbrance, if the te- 

nements abide th the ſame plight as they were 


Jointenants 
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Jointenants may have ſeveral eſtates. (1) 

A jointenant cannot grant a rent-charge but 

for term of his own lite: 
A jointenant may make a leaſe for life or for 
years of his part, or releaſe, (2) and the leſſee 
for years may enter, although the leſſor die be- 
fore the leaſe begin, and his heir ſhall have the 
rent, but the ſurvivor the reverſion. 

A jointenant may have a writ of partition by 
the ſtatute of 31 H. 8. c. 32. A partition made 
by jointenants, or tenants in common of eſtates 
of inheritance, muſt be by indenture, by word 
* _ f - 

or the properties of a joint eflate, how it may 
be 28 how / ane] 2 2 Bl. Com. 
180. 4% Co. Litt. 180. b. 188. | 


% 


. CHAP. vn. 
TENANTS in COMMON. 


TVENANT S in common are thoſe that hold 
lands and tenements by ſeveral titles. 
They may join in action perſonal, but they 

muſt have ſeveral actions real. (3) 


(tr) As it is expreſsly held by all our law authorities, that 
zointenants cannot have different intereſts in their tenancy, 
but muſt have a writy of inter , title, time, and poſſi ſſien, we 


— — 


cannot reconcile this expreſhon with the known learning 8 

of the author, but by ſuppoſing an inaccuracy in the 

Jahguage.- . | : 7 - Cs 
2) But by doing this he deſtroys the jointenancy, and ce 

ennverts the eſtate into a tenantcy in common. Co. Litt. 192. 

# 199. 4. ; | Cc 
(3) Vid. exception to this rule in reſpect of an adyowſon, e 

Co. Litte 198. 4. | | 


They 


— 
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They may have a writ of partition by the 
ſtatute of 31 H. 8. c. 32. | ol 

If one parcener, jointenant, or tenant in com- 
mon take, all the others have no remedy but by 
ejeftione firme, or ſuch like, or waſte. 1) | 

See the incidents, &c. of a tenancy in common, 
2 Bl. Com. 192. Co. Litt. 188. b. 


- Gawilthind Lands. 


Tenant by the curteſy of Kent, whether he 
have iſſue or no, until he marry, and fo forth, he 
may not commit waſte, 


— 


CHAP. VIII. 


TENANT in DOW ER. 


Woman ſhall be endowed of all forts of 
inheritance of her huſband, (2) where the 


iſſue that ſhe had by him may inherit as heir to 
his father, by. metes and bounds of a third 


part, 

She ſhall have houſe-room, and meat, and 
drink in common for forty days: but ſhe may 
not Kill a bullock within thoſe: forty days after 
the death of her huſband, in which time her 
cower ought to be aſigned her. 

The ailignment by him that had the frank- 

(1) So it was at the common law, hut by rat. ef. 2. 
c. £2. and 4 Hund c. 16. they have reciprocally actions of ac- 


count, &. 

(2) Except of copyhold lands (unleſs by ſpe ial cuſtom) 
common withow ſtint, truſt eſtates, and an equity of re- 
demption. Co. Litt. 31. b. 3 5 Mill. 229. 1 Brow. 3 6. 


tenement 


[28] 
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"tenement is good; but by him that is guardian 


in ſocage, or tenant by elegit, (verte elegit) or 
ſtatute, or leſſee for years, is not. 

She is to demand her dower on the land. 

She ſhall recover damages when her huſband 
died ſeiſed from the death of her huſband, if the 
heir be not ready at the firſt day to aſſign her 
dower. 

She ſhall have all her chattels real again, ex- 


cept her huſband ſell them: he may not charge 
them or give them by his will. And likewife 


her bonds, if the money were due in the life of 
her huſband, and all convenient apparel ; but if 


ſhe have more than is fit for her degree, it will 


be aſſets. 

A woman ſhall be barred of her dower ſo long 
as ſhe detaineth the body of the heir being in 
ward, or the writing of the ſon's land. (1) 

A woman ſhall not be endowed of any lands 
that her huſband jointly holdeth with another at 


the time of his death. 4 


See the various kinds of dewer, with the law 
relating therete, Co. Litt. 31. a. and notes to 13th 
ed. ibid. 4% 2 Bl. Com. 135. 


Down of GAVILKIND LanDs. 


If the woman ſhall be endowed of one half 
fo long as ſhe is unmarried and chaſte, and it 
may be held with the hi 1 in common. 


* 
r tt. A 


— x = 


(1) She f Mall alſo loſe her dower if the elope from her 
huſband and live with an adulterer. 13 Ed. 3. c. 34. or if 
ſhe alien her aſſigned lands, 6 Ed. 1. c. 2. or if her huſ- 


band commit treaſon, 5&6 Ed. G. c. 11. 

12 Something ſimilar to an ate in deiwer of the wife, i3 
the huſband's «/ate by the curteſy, which our. author takes no 
notice of, The law concerning this eſtate may be found 
C9, Litt, 29+ 4. GS comp Slac. Com. 126. 


3 | It 


but not the grafs nor other fruit. 
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It is of lands and tenements, and not of a fair 
or ſuch like, where the heir loſeth not his inheri- 


tance, there ſhe loſeth not her dower. 


Vid. Robinſon on Gavilkind Tenure, and Co. 
Litt. III. a. 


JOINTURE. 


If a woman have a jointure before marriage, 
ſhe may claim no dower. (1) 27 H. 8. c. 10. 

If it be made during marriage, ſne may enter 
into her jointure preſently, (2) 

If ſhe enter or accept of it, ſhe ſhall not be 
endowed, 0 

If ſhe ſhall be expulſed of any part of her join- 
ture, ſhe ſhall be endowed of the reſidue of her 
huſband's lands. 

Of the nature, &c. of a junture, vid. 2 Bl. 
Com. 137. Co. Litt. 36. b. Wood In. 23. Lil. 
Conv. 404. Y 


Ot th. —_——— 


** — — * — 


CHAP. IX. 


TENANT for TERM of LIFE. 


ENANT for term of life, is he that hath 
lands or tenements for term of his life, or 
another man's life, and none of leſſer eſtate may 
have a freehold, A 
If a tenant for life ſow the lands, and die before 
the corn be reaped, his executor ſhall have it, 


— 


1 though a minor at the time ſhe agree to it. 
5 Br. Par. c. 530. Drury and Drury. | 

(2) If it be made during coverture, ſhe may waive it on 
her huſband's death, and take her dower at common law. 


D 2 | If 


- Co. Lite, 36, 6, 


[30] 


TENANT for TERM of YEARS. 


If a tenant for life be impanelled upon an in- 


queſt, and forfeit iſſues and die, they thall be le- 


vied upon him in the reverſion ; and ſo likewiſe 
if the huſband, on the lands of the wife. 

For the law of tenants for life, and the incidents 
to their eftates, vid. 2 Bl. Com. 120. Co. 
Litt. 41. b. Lilly Conv. 297. | 


1 
5 


Ar. X. 


TENANT for TERM of YEARS. 


ENANT for term of years is, where a man 
letteth lands or tenements to another for 


certain years. 


He may enter when he will, the death of the 


leſſor is no let, and may grant away his term be- 


fore it begin: but before he enter he cannot ſur- 


render, nor have any action of treſpaſs, nor take a 


releaſe. | 
He is bound to repair the tenements. 
The leflor may enter to ſee what reparations 
or waſte there is; and he may diſtrain for his 
rent, or have an action of debt. 

If tenant for life or years granteth a greater 
eſtate than he hath himſelf, he doth forteit his 
term. (1) 

See the law relating to tenants for years, 2 Bl. 
Com. 140. Co. Litt. 43. b. Lil. Conv. 314. 
Wood In. 126. 


9 


$2) This depends upon tlie ſpecies of conveyance by 
which it is grant-d; if it be by thoſe which diveſt the 


remainder or reverſion, as a feoffment, recovery, or fine, it 
is a forfeiture ; if by bargain and ſale, or leaſe and releaſe, it 


"_ 2 Lev. 60, 3 Med. 151. CHAP, 


. 
_— 


— 


yi 
af 
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CHAP. XL 


TENANT" a  WELE 
ENANT at will is he that holdeth lands or 


tenements at the will of another. 
The leflor may reſerve a yearly rent, and may 


diſtrain for it, or have an action of debt: tlie 


leſſee is not bound to repair the tenements. 
The will is determined by the death of the 
leflor, (1) or of a woman leſſee by her marriage; 
or when the leſſee will take upon him to do that 
which none but the leſſor may do lawfully, it de- 
termineth the will and poſſeſſion, and the leſſor 
may have an action of treſpaſs for it. 
he lefſee ſhall have reaſonable time to have 


away his goods and his corn; but he ſhall loſe - 


his fallow and his dung carried forth, a 
Vid. mire concerning tenantcy at will, 2 Bl. 

Com. 145. Co. Litt. 55. a. Lil. Conv. 309, 

Wood In. 131. | 


Other tenures be/ides thoſe mentioned by our 


author are: 
An eſtate after poſſibility of iſſue extinct, 


which is where an eſtate is granted to a man and 


his wife in ſpecial tail, and ane of them die without 


iſſue, the ſurvivor is then tenant in tail after, 
Nc. For the properties of this eſtate, vid. Co. 
Litt. 27. 6. 

An eſtate by the curteſy of England ; noticed 


Sup. p. 50. u. . 


— — 


—— 


(1) Tenants at will are now conſidered as tenants from 
year to year; and fix months notice to quit muſt be given 
after the death of the leſſor. 1 T. K. 159. 

. An 
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ﬆ* RE MAIN D E R. 


An eſtate at ſufferance; which is that eſtate 
which a man. has in the lands, &c. which he keeps 
poſſeſſion of after the expiration of his term. See 
the incidents relating to this eſtate, Co. Litt. 57. b. 
2 Bl. Com. 150, gn. 

An eſtate by copy of court roll; defined by 
Litt. § 73. to be a tenure to a man and his heirs in 
fee-/rmple or fee-tail, or for term of life, &c. at 
the will of the lord of a manor, according to the 
cuſtom of the ſame manor. See fully concern- 
ing this eſtate, Co, ap. paſ. 2 Bl. Com. 174. 

Eſtates by ſtatute ſtaple and ſtatute merchant, 
Vid. 2 Bl. Com, 160. | , 


CHAP. XII. 
REMAINDER. 


Remainder is the reſidue of an eſtate at the 

*ſame time appointed over, and muſt be 

grounded upon ſome particular eſtate given be- 
tore, granted for years, or life, and fo forth. 

And ought to begin in poſſeſſion, when the 
particular eſtate endeth : there may be no mean 
time between either by grant or will. (1) 

No remainder can be of a chattel perſonal: (2) 


— 


(1) By wi/l a remainder in effe# and ſubſtance may be 
created without a particular eſtate to ſupport it; but in 
technical language this is called an executory deviſe, Vide 
I Sid. 153. Fearne Ex. Dev. paſ. 

(2) Perſonal property cannot be rendered unalienable 
longer than for lives in being and twenty-one years after ; 
i: may, however, be limited in tri ſettlement to one fur 
life, with remainder to ſons and daughters in tail; but it 
will be the abſolute property of the firſt tenant in tail. 
Vid. 8 Rep. 95. Co. Litt, 13 Ed. 18. b. n. 7. 

; a ICs 


WAS T E. 55 


a remainder cannot depend on a matter ex poſt 


facto, as upon eſtate tail, upon condition, that 
if the tenant in tail fell, then the land to remain 
to another, is a void remainder. (3) 

Concerning the nice learning of remainders, vid. 


Fearne, cont. Rem. paſſim. Co. Litt. 378. a. 


401. b. Lil. Conv. 262. Wood, In. 147. 


——_ 


— — — — 


CHAP. XII. 
R E VERSION. 


Reverſion is the reſidue of an eſtate that is 

left after ſome particular eſtate granted out, 
in the grantor: as if a man grant lands for life, 
without further granting, the reverſion of the 
fee-ſimple is in the leflor, 


For the doctrine of reverſiins, vid. 2 Bl. 


Com. 175. Co. Litt. 22. b. Lil. Conv. 271. 


r —— — —— — — 
— —„— — — * — 


C HAP. MV. 


W. A S T B. 
AS TE lieth againſt a tenant by the cur- 


| teſy, for life, for years, or in dower, and 
they ſhalt loſe the place waſted, and treble da- 
mages. (1) 


— — 


(3) Tor can it be limited upon an eſtate at will. 8 Rep. 75. 
(1) It will lie alſo againſt a common' occupant by Rac. 
Gl.c. 5. Vid. 6 Co. 37. 2 95. 


Waſte. 
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Waſte lieth not againſt a tenant by el git, ſta- 
tute merchant or ſtaple, but account after the 
debt or damage levied. | 

Waſte or account will lie againſt a tenant in 
mortgage, becauſe he had fee conditional, 

Wafte is not given to the heir for waſte in the 
life of his father. | 

Waſte is given againſt the aſſign of the tenant 
for life, or of another's life, but not againſt the 
allignee of a tenant in dower, or of the curteſy, 
it is to be brought againſt themſelves. 

It is waſte to pull up the forms, benches, doors, 
3 walls, filberd- trees, or willows plant- 
ed. (2 
2 the law concerning waſſe, 2 Bl. Com. 


281. Co. Litt. 53. Wood. In. 293. 


ah CHAP. Xv. 
DISCONTINUANCE. 


Iſcontinuance is where a man that hath 

the preſent poſſeſſion by making a larger 

eſtate than he may, deveſteth the inheritance of 

the lands or tenements out of anon and dieth, 

and the other hath right to have thEm ; but he 

may not enter becauſe of ſuch alienation, but is 
put to his writ. 

If a man ſeiſed in the right of his wife, or 

if a tenant in tail, made a ole, and died, 

the wife might not enter, nor the iſſue in tail, 


([) It has been held that a tenant may, during the con- 
tinuance of his cſtate, but not afterwards, remove chimney 
pieces or wainſco: put up by himſelf, 1 Af. 477. | 


nor 


DESCEN TS. 57 
nor he in reverſion, but are put to their 
action. f x 


Now the wife may enter by the ſtatute 32 H. 8. | [ 34 7 | 


and a recovery ſuffered by the tenant by curteſy, 
er by the tenant after the poſſibility of iſſue ex- 
tinct, or for term of life, is now made no diſcon- 
tinuance. A +36 

Such things that paſs by way of a grant b 
deed without livery and ſeiſin, cannot be uf. 
continued as a reverſion or rent-charge com- 
mon, Cc. 

A releaſe or confirmation without warranty 
maketh no diſcontinuance, (1) 

Vid. an outline of the doctrine of diſcontinuanct, 
Co. Litt. 13th ed. 325. a. n. 1. alſo Gil. Ten, 
107. 


—_—— 
— — _— K 


' CHAP. XVI 


DESCENTS. 
P which take away entries/ is 


where a man diſſeiſeth another and dieth, 
and his heir entreth, or maketh a feoffinent to 
another in fee or in tail, and he dieth, and his 
heir entreth, theſe defcents put a man from his 
entry. 
A deſcent during minority, marriage, non ſane 
mentis, impriſonment, or being out of the realm, 
do not take away an entry. 


— 


(1) Thoſe ſpecies of deeds only which diveſt the right of 
poſſeſſion, as feoffment, &c. can work a diſcontinuance. 
Vid. ſp. Þ+ 52s Neo Io 


D 5 Deſcents 


$$ CONTINUAL CLAIM. 
Deſcents of rents in groſs, the lord notwith- 


1351 


ſtanding may diſtrain. 

A dying ſeiſed of a term for life, or of a re- 
mainder or reverſion, doth not take away an 
entry: he muſt die ſeiſed in fee and franktene- 
ment. N | 

A diſſeiſin cannot be to one jointenant or 


parcener alone, if it be not to the other. 


If a condition be broken after a deſcent, the 
donor, feoffor, or his heirs may enter. 

A wrongful diſſeiſin is no deſcent, unleſs the 
diſſeiſor have quiet poſſeſſion five years without 
entry or claim. 32 H. 8. | 

See more concerning the law of deſcents which 
take atuay entry, Gil. Ten. 21. Co. Litt. 13th 


ed. 11. a. and 238. a. n. 1. 


C HAP. XVII. 


CONTINUAL. CLAIM. 


#"NOntinual claim is a demand made by another 

of the property or poſſeſſion of a thing 
which he hath-not in poſſeſſion, but is withholden 
from hin: wrongfully, defeateth a deſcent hap- 
pening within a year and a day after it is made, 


and now by the ſtatute within five years. 


See Gil. Ten. 39, concerning the law of cen- 
tizual claim. alſo Co. Litt. 13th ed. 250. b. n. 1. 


CHAP, 


T E NUR ES. 59 
CHAP. XVIII. 


RE MITTE R. 
EMITTER is when by a new title the 


franktenement is caſt upon a man, whoſe 

entry was taken away by a deſcent- or diſcon- 
tinuance, he ſhall be in by the elder title: as 
if tenant in tail diſcontinue the tail, and if after 
difleiſeth his continuance, and dieth thereof ſeiſed, 
and the land deſcend to his iſſue, in that caſe he 
is faid to be in his remitter, viz. ſeiſed of his 
ancient eſtate tail, | | 
When the entry of a man is lawful, and he 
taketh an eſtate to himſelf when he is of full 
age, if it be not by deed indented, or matter of 
record which: ſhall eſtop him, it ſhall be to him a 


good remitter. 


A remitter to the tenant ſhall be a remitter to 


him in the remainder and reverſion. 


The reader will find an outline of the doftrine of 


remitter, Co. Litt. 13th ed. 347. b. n. I. 


CHAP. XIX. 
EFF ULE © 


A's lands 'are holden of the king imme 
diately, or of ſome other perſon; and there- 
tore when any that hath fee dieth without heir, 


the lands ſhall eſcheat to the lord. 
D 6 And 


[36] 
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60 TENURES. 


And they are holden for the moſt part either 
by knights ſervice or in ſocage. (1) | 

Knights ſervice draweth to it ward, marriage 
and relief. | 
Concerning tenures in general, vid. Co. Litt. 
95. 2. 5 


Of Was, MaRRIiaGts and RELIEF, 


| Thee heir male unmarried ſhall be in ward 


until twenty-one years of age. 


LEG i ae in the life of his anceſtors, 
yet the lord ſhall have the profit of the land till 


is full age. | 
None ſhall be in ward during the life of the 
father. | 
If the heir refuſe a convenient marriage, he 
Mall pay to the lord the value when he cometh 


10 full Age. 


If the ward marry againſt the will of the 
ardian, he ſhall pay him the double value of 
s marriage: but if the heir be of the full age 
aforeſaid, he ſhall pay a relief. | 

A relief for a whole knight's fee is five 
pounds ; for half a knight's fee fifty ſhillings ; for 
2 quarter, twenty-five ſhillings; for more, more; 
for leſs, leſs, accordingly. | 

A relief is no ſervice, but is incident to a ſer- 
vice, the guardian muſt not commit waſte, viz. 
cbattels. 


r 
„„ FE en STE 


— 


— — 


1) By ſtat. 12 Car. 2. c. 24. Knight's ſervice, with its in- 
PL of ward, marriage, and relief, were aboliſhed, and all 
lands converted into ſocage tenure, 


'TENURE 


TENURE in SOCAGE., 


Tenure in ſocage is where the tenant holdeth 
of his lord by fealty, ſuit of court, and certain 
rent for all manner of ſervice. (1) 

The lord ſhall not have the wardſhip, but a 
relief preſently after the death of his tenant, 

A relief for ſocagè land is a year's rent, and 
is to be paid preſently upon a deſcent or purchaſe. 
As if "the land were held by fealty, and ten 
ſhillings rent per annum, ten ſhillings ſhall 
paid for relief. 

The next of the kin to whom the inheritance 


may not deſcend, ſhall have the wardſhip of the 


land and of the heir, until his age of fourteen years, 
to the uſe of the heir, at which age the heir may 
call him to account. | 

If the guardian die, the heir cannot have an 
action of account againſt the executor of the 
guardian. | 

The executor of the guardian may not have 
the wardſhip, but ſome other of the next of kin. 
The huſband may not alien the intereſt of the 
wife in the guardianſhip, nor hold it; if ſhe die 
it may not be ſold. ITY | | 

If another man occupy the lands of the heir 
as warden in ſocage, the heir may call him to 
account as guardian. 


If the guardian hold the lands after the heir 


— 


** 


(1) Or by any other certain and determinate ſervice, not be- 
ing ſervice of chivalry or knights ſervice, Lit. $ 117. 


* 
is 
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63 DIVERSITIES of AGES. 
is fourteen, the heir ſhall call him to account as 
his bailiff: (1) 

See more concerning ſocage tenure, Co. Litt. 
85. b. 2 Bl. Com. 79. Wright's Ten. 142. 


In Gaviltind. 
The next of kin ſhall have the guardianſhip 


of the body and lands, until the heir keen 


. 
% * — " 1 1 * . 


CHA P. XX. 
DIVERSITIES OF AGES. 


Man hath but two ages. (2) - 
The full age of male and female is one 


and twenty. 
A woman hath ſix ages. 


The lord her father may diftrain for aid for” 
her marriage when ſhe is ſeven. 


(1) The authority of the guardian ce by the common 
law at ſo early an age as fourteen, was found to be pro- 
ductive of many inconveniences, this occaſioned the ſtat. 


22 Car. II. c. 24. allowing parents to appoint guardians to 


their children till twenty-one. How ſocage tenure is affected 
by this tat. v:d. Co. Litt. 14th ed. 93. b. n. 3. 

(2) According to my Lord Coke (and alſo the mod, 
thorities) a man has four ages : at twelve he may take an - 
oath of allegiance; at fourteen he is at years of diſcretion, - 
and may chuſe his guardian, make his will of perſonality, ' 


&c. ; at ſeventeen may be an executor; and at twenty-one ' is 


entirely at his own diſpoſal, Co. Litt. 78. b. 2 Bl. Com. 463. 
it is difficult therefore to conceive what are the particular 
ages our author alludes to, and why he has limited them to 
two, 


She 


She is dowable at nine. 

She is able to aſſent to matrimony at twelve. 

She ſhall not be in ward if ſhe be fourteen. 

She ſhall go out of ward at ſixteen. 

She may fell or give her lands at one and 
twenty. | Nn 


No man may be ſworn in any jury before he 


be twenty-one; before which age all giſts, grants 


or deeds, as do not affect by delivery of his own 
hands, are void, and all others voidable, except. 
for neceſſary meat, drink, and apparel, &c, 


An infant may do any thing for his own ad- [ 40 ] 


vantage, as to be executor or Rich like. An in- 
fant ſhall ſue by his next friend, and anſwer by 
his guardian, 


In Gaviltind. 
The heir may give or ſell at fifteen years of 


e 


by will. | 

2. He muſt have full recompence. 
| 3 It muſt be by feoffment, and livery of 

ſeiſin with his own hands, not by warrant of at- 
torney or any other conveyance. | 

By the civil law an infant may be an execu- 
tor at ſeventeen. years of age. 

An infant may make a will of his goods at 
fourteen years of age, and a maid at twelve. 
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* The land muſt deſcend, not be given him 


[41] 


64 RENT S. 


CHAP. XXI. 
r . 


HERE are three manners of rents; rent- 
ſervice, rent · charge, rent- ſeck. 
Rent-ſervice is where a man holdeth his lands 
of his lord by certain rent, c. (1) 
Rent- charge is granted or reſerved out of cer- 
tain lands by deed with a clauſe of diſtreſs, 
Rent-ſeck is a rent granted without a diſ- 


treſs; (2) or rent-ſervice, ſevered from other ſer- 


vice, becometh a rent - ſeck. | 
I pe reverſion of a rent without a deed is void, 
if the reverſion be not in the reſervor. If a 


rent be granted from the reverſion, it is a rent- 


ſeck. 

He which is not ſeiſed of a rent-ſeck, is with- 
out remedy for the ſame. . | 
The gift of a penny by the tenant in name of 
— of a rent-ſeck, is a good poſſeſſion and 

iſin. BY. 

No rent may be reſerved upon any feoffment, 
gift, or leaſe, but only to the donor and his heirs, 
not to any ſtranger. | | 

A rent-charge is extinct by the grantee's 
purchaſe of parcel of the land, but by the pur- 
chaſe of any of his anceſtors it ſhall not; it 
ſhall be apportioned like rent-ſervice, according 
to value of the land; but if the whole land 
deſcend of the ſame inheritance, the rent is ex- 
tinguiſhed. | 


— * 


— 


(1) And ſome perſonal ſervice. Co. Litt. 142. 
(2) Remedy of diſtreſs is now given for all ſpecies of rent. 
4 £0, 2. Co 28. 


Th 4 By 
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DISTRESS. 65 


By the grant of the reverſion the rents and 
ſervices paſs, If rent be granted to a man wich- 
out more ſaying, he ſhall have it for term of 
his life. If the lord accept of rent or ſervice of 
the feoffment, he excludeth himfelt of the arrear- 
ages of the time of the feoftment. 

For a rent=charge behind one may have an 
action of annuity, or diſtrain. PN 


Vid. references at the end of next chapter, 


— —— 


2 * 


CHAP. XxII. 
DFN. S8. . 


OR what, when, and where a man may 
diſtrain. | 

A man may diſtrain for a rent-charge, rent · 
ſervice, heriot-ſerv.ce, and all manner of ſervice, 
as homage, eſcuage, fealty, ſuit of court, and 
relief, Ec. | 

Heriot cuſtom muſt be ſeiſed, and for amer- 
ciaments in a leet, upon whoſe ground ſoever it 
be in the liberty. A man may not diftrain for 
rent after the leaſe is ended, (1) nor have debt 
upon a leaſe for life, before the eſtate of frank- 
tenement be determined. | | 

A man may not diſtrain in the night but for 
damage-feaſant. 

A man may not diſtrain upon the poſſeſſions 
of the king, but the king may diflrain of any 
lands of his grantee or patentee, 


* 


(t) It has been ſince provided by 8 An. c. 14. / 6. that 
leſſots may diſtrain for arrears of rent at any time within 


— — 


fx months after the determination of the leaſe, and during 


the continuance of the landlurd's title and the tenant s 
pe ſſeſſiun. 


A man 


421 
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66 DISTRESS. 


A man may not * the beaſts of a 
ſtranger that come 

been levant and couchant on the ground, 
damage- feaſant. 

A man may not diſtrain the oxen of the 
plough, nor a milſtone, nor ſuch like, that is for 
the good of the commonwealth, nor a cloak in a 
taylor's ſhop, nor victuals, nor corn in ſheafs, 
but if it be in a cart, for damage-feaſant. (1) 

A diſtreſs muſt be always of ſuch things as the 
ſheriff may make a replevin. 

A man may not ſever horſes joined together, 
or to a cart. (2) 7, 

I a man put cattle into a paſture for a week, 
and afterwards J. N. doth give him notice that 
he will keep them no longer, and the owner will 
not fetch them away, J. M may diſtrain them 
damage · feaſant. 


ut for 


If a man take beaſts damage-feaſant, and 


driving them by the high way to- a pound, the 
beaſts enter into the houſe of the owner, and the 
taker prayeth the delivery of them, ard the 
3 will not deliver them, a writ of reſcous 
ieth. i 

If a man diſtrain goods he may put them 
where he will; but if they periſh, he ſhall anſwer 
for them. 

If catce they ought to be put into a common 
pound, or elſe in an open place where the owner 
may lawfully come and feed them, and notice 

iven to him thereof, and then if they die, it is 
in default of the-owner. 


— 


(1) This is to be underſtood of diſtreſs for rent only, and 
not of diſtreſs given in the nature of an execution by any 
particular ſtat. as for poor rates, &c—3 Salk. 136. 

(2) This has been diſputed and does not ſeem to be yet 
fully ſettled. Vid. 1 Vent. 36. Raym. 18. 1. Sid. 422. and C's 


Lit. 1 zth ed. 47. 4. u. 12. 
, | Cattle 


eſcape, until oy have 
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Cattle taken damage feaſant may be impound- 
ed in the ſame land; but goods or cattle taken 
for other things may not. (1) 

Sheep may not be diſtrained, if 4 be a ſuf- 
ficient diſtreſs beſides, (2 

No man ſhall drive a diſtreſs out of the county 
wherein it was taken, 

No diſtrefs thall be driven forth of the hundred, 
but to a pound overt within three miles. 

A diſtreſs may not be impounded in ſeveral 
places, upon pain of five pounds and treble da- 
mage. 

Fees for impounding one whole diſtreſs, four 
pence. 

The executor or adminiſtrator of him which 
had rent or fee-farm in fee, in fee tail, or for 
life, may have debt againſt the tenant that ſhould 
pay it, or diftrain; and this is by the ſtat. 
32 H. 8. c. 28. 

So may the huſband . the death of his wife, 
his executor or adminiſtrator. So may he which 
hath rent for another man's life, diſtrain for the 
arrearages after his death, or have an action of 
debt. 32 H. 37. 

But if the landlord will diſtrain the goods or 
cattle of his tenant, and do ſell them, or work 
them, or convert them to his own uſe, he ſhall 
be executor of his own wrong. (3) 


5 


(.) Diſtreſſes may now, by ſtat. 11 Ges, 2. c. 19. be im- 
pounded and ſold on the premiſes, 


(2) The author, I imagine, alludes to ſtat. 51 Hen. 3. c. 4. 


hut quere whether the ſubſequent ſtatutes concerning diſ- 
treſs have not virtually annulled this privilege. Vid. 2 Wit. 
Mar. c. 5. 11 G.. 2. c. 19. 

(3) A diſtreſs at the common law being conſidered only 
as a pledge to procure fatisfa&tion, could not be diſpoſed of; 
hut this being found inconvenient, when made for recovery 
of rent in arrear, it was provided by 2 Hi. & Mar. c. 5. 
that goods, &c. diſtrained for rent, ſhould after five days 
notice be appraiſed and ſold. 

- See 
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68 DISSEISIN of RENTS. 


See more concerning rents and difireſs, Co. 
Litt. 47. a. 141. a. Lil. Conv. 277. Wood In. 
177. 2 Bl. Com. 41. 3. ibid 13. 


CHAP. XXII. 
DISSEISIN of RENTS. 


HREE cauſes of diſſeiſin of rent-ſervice, 
reſcous, replevin, incloſure. : 
Four of rent-charge, denier, and incloſure, 
Foreſtalling is a Glehn of all. 
Foreſtalling is when the tenant doth with force 
and arms waylay or threaten in ſuch manner, 
thatthe lord dareth not diftrain or demand the rent. 
Denial is, if there be no diſtreſs on the land, or 
if there be none ready to pay the rert, &c. 


And of ſuch diſſeiſins a man may have an action 


ef novel diſſeiſin againſt the tenant, and recover 
his rent and arrearages, and his. damage and coſts ; 
and if the rent be behind another time, ihe ſhall 


have a re- diſſeiſin, and recover double damage. 


Rrscovs and PounD- BREACH. 


If the lord diſtrain when there is no rent nor 
ſervice behind, the tenant may not reſcue ; other- 
wiſe if another diſtrain wrongfully ; but no man 


may break the pound, although he did tender 


amends before the cattle were impounded. | 
If the lord come to diſtrain, and ſee the beaits, 

and the ſervant drive them out of his fee, the lord 

may not have reſcous, becauſe he had not the 


poſſeſſion, but he may follow them and diſtrain, 
but not dzmage-feaſant. 


Vid. references at the end of the preceding 
Chapter, 368 
7 CHAP, 
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COMMON. 69 


CHAP. XXIV, 


COMM O N. 


OMMON is the right that a man hath to 
put his beaſts to paſture, or to uſe and oc- 
cupy the ground that is another man's, 
Ihere be divers commons, v/z. common in 
groſs, common appendant, common appurtenant, 
common becauſe of neighbourhood. See Law 
Terms. 

The lords of waſtes, woods, and paſtures, may 
approve againſt their tenants and neighbours 
with common appurtenant, leaving them ſuf- 
ficient common and paſture to their tenants. (1) 

As if one tenant ſurcharge the common, the 
other tenants may have againſt him a writ de 
admenfuratioze paſlure, but not againſt him that 
hath common for beaſts without number ; neither 
may the lord incloſe from ſuch tenants, if he do, 


the tenant may bring an aſſiſe . him, and 
0 


recover treble damage; but the lord may have a 
quo jure, and make the tenant thew by what title 
he claimeth. 

Vid. Co. Litt. 122. a. 2 Bl. Com. 32. Wood 
In. 196. | 


—_— 


(1) The liberty of approving is not confined to the lords 
of manors, Se. any other perſon having tae fee may ap- 
prove. 4 T. R. 445+ | 8 


CHAP, 
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HE king's: high-way is that which leadeth 

T from village to village. þ 
A common high-way is that which leadeth” 

from a village into the fields. 

A private way is that which leadeth from one 

certain place unto another. 3 Ed. 3. 

In the king's high-way the king hath only 
paſſage for himſelf and his people; and the frank - 
tenement and all the profits are in the lord of the 
oil, as they be preſented at the leet. 

Of a common high - way the franktenement 
and the profits are to him that hath the land next 
thereto adjoining; and if it be ſtopped, and I be 
.damnified by it, I have no remedy but by pre- 
ſentment in the leet. $3 * 

If a, private way be ſtraitned, or if a bridge 
there which another ought to repair,. be decayed, 
an action of the caſe lieth; but if the way be 
ſtopped, an aſſiſe of nuſance lieth, and the leſlee 
may have it after the leſſor's years begin, or the 
leſſee may haye an action- of the = If. the 
molt part of a water-way be ſtopped, an aſſiſe 
will lie. 

Concerning ways, vid. Co. Litt. 56. a. 2 Bl. 
Com. 35. Wood In. 197. and particularly 
2 Com. Dig. 397, &c. | 


£Z:- CHAR 
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CHA P. XXVI. 
LIBERTIEsS. 5 


Liberty is a royal privilege in the hands 
of a ſubject. 

All liberties are derived from the crown, and 
therefore are extinguiſhed if they come to the 
crown again by eſcheat, forfeiture, or ſuch like; 
for the greater doth drown the leſſer. 

One may have a park, a leet, waif, ſtray, 
wreck of ſea, and tenura placitorum, by preſerip- 
tion, and without allowance in eyre, but not 
cogniſance of plea, nor catalla felonum vel fugi- 
tivorum aut utlagatorum. (1) | 

A liberty may be forfeited by miſuſing; as 
to keep a market otherwiſe than it is granted. 

A liberty may be forfeited for not uſing, when 
it is for the good of the commonwealth; as not 
to exerciſe the office of the clerk of the market, 
but not to uſe a market, is not. 


Whatſoever is in the king by reaſon of his 
prerogative, may not be granted or pardoned by 


general words, but by ſpecial. 


Concerning liberties or franchiſes, vid. Wood 


ta. 


Inſt. 200. 2 Com. Dig. 391. 2 Blac. Com. 37. 


' (1) Unleſs as incident to a county palatine, Cc. which 


may be claimed by preſcription. Co. Litt. 114. C. ſed vid. 
2 Bl. Com. 37. | 
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CHAP. XXVII. 


. 


HATTELS real are guardianſhips, leaſes 
for years, or at will, c- (1) | 

- Guardianſhip is a commodity of having the 
cuſtody of the body or lands, or both, where the 


heir is within age: and the lord of whom the land 
is holden by knight ſervice ſhall have the ſame to 


his own uſe; for it is a chattel real, and therefore 


his executor ſhall have it. 
The guardian muſt not do waſte, nor enfeoff, 


upon pain of loſing the wardthip: but he muſt 


maintain the building out of the iflues of the 
lands, and ſo reſtore it to the heir. 
If the committee of the king commit, the 
wardſhip ſhall be committed to another; if the 
grantee, ne ſhall loſe the wardſhip. | 

And ond of the friends of the ward, being his 
next friend, that will, may ſue for him. 

If a leaſe be made to a man and his heirs far 
twenty years, it is a chattel, and his executor 
ſhall ave it: otherwiſe if a man will a leafe to a 


man and his heirs, here the word heirs are words 


of purchaſe, and his heirs ſhall have it. 
If a man grant proximam advocatimem to 
„S. and-his hcirs, it is but a charcel, for it is 
but for unica vice. 1 
Writings pawned for money lent are chattels, 
If a woman have execution of lands by ſtatute 


(1) And generally all ſuch things as ſavour of tl e reality, 
1 . 118. Co. Litt. 118. 6, : 
merchant, 


1 
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merchant, and taketh a huſband, he may grant it, 
for it is a chattel. | 


PERSONAL. 


Chattels perſonal are gold, ſilver, plate, jewels, 
utenſils, beaſts, and other. chattels and moveable 
goods whatſoever, obligations, and corn upon the 

zround. f 

All goods, as well moveable as unmoveable, 
corn upon the ground, obligations, right of 
actions, money out of bags, and corn out of 
lacks, ſunt catalla. | | 

Money is not to be paſſed by the grant of all 
his goods and chattels ; nor hawks, nor hounds, 
nor other things fere nature, for the property 
is not in any, not after they are made tame, longer 
than they are in his poſſeſſion; as my hounds 
following me, or my man, or my hawk flying 
after a fowl, or my deer hunting out of my park; 
but if they ſtray of their own accord, it is lawful 
for any man to, take, and the heir ſhall have 
them. (1) _ | 

All chattels ſhall go to the executors ; vats 
and furnaces fixed in a brewhouſe, or dye-houſe 
by the leſſee; if they be fixed by tenant in fee, 
the heir ſhall have them. (2) | 


Now ſomething bath been ſaid concerning 725 
ene, it follow:th that it be fhewed, how 
they may be conveyed from one man to another. 

1 i : i 

(1) Ir is ſaid that if a wild ſan be taken and marked, 
it will continue the owner's property, though turned looſe 
again. 7 Co. 16. 


(2) See more #oncerning perſonal chattels, infra, clap, 
zu. alfo 2 Flac. Com. 120. 3835. Co. List. 18. 5. Fant eh 
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CHAP. XXVII. 
Of CONVEYANCES. 
F. every conveyance there muſt be a grantor 


and a grantee, and ſomething granted. 
The conveyance of ſome perſons is void, of 


' Gthers voidable. 


Conveyance of a woman covert is void, with- 


out the conſent of her huſband; and it ought to 
be made in her or his name, except it be dons as 


executor to another. 

Of an infant that which doth not take effect 
with the delivery of his on hands, is void; and 
an action of treſpaſs will lie againſt him for taking 
the things given. * 

Otherwiſe it is but voidable, except it be as 
executor, or for neceſſary meat and drink, &c. 
for his advantage. | 
Voidable of non ſanz memoriæ, or made by 
dureſs royal. | . : 

Voidable by the parties themſelves and their 
heirs, and by them that ſhall have their eſtates, 
except non Jane himſelf, 

Grants by fine, voidable by a writ of error, by 
an infant during his nonage, and by the huſband 
for a fine levied by his wife alone during their 
marriage. To 

Conveyance cf ſome perſons cannot be good 
for ever without the conſent of others, as the 
dean without the chapter, the mayor without the 
eommonalty, and of other bodies politick that 
have a common ſeal, or of a parſon without the 
patron and ordinary. 

If there be no condition in the conveyance, it 
ſhall be intended the elder. | . 

A conyeyance made 70 a female covert mw 
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be good and of effect, until her huſband do 
diſagree. (1) 
n infant may be grantee, ſo may a woman 

outlawed, a villain, a baſtard, and a felon. 

A baſtard can have no heir but the iſſue of his 
body lawfully begotten. 

An infant at the age of diſcretion by his actual 
entry, and a woman againſt the will of her huſ- 
band may be a diſſeiſor or a treſpaſſor. 
In all conveyances there muſt be one named, 
which may take by force of the grant, at the be- 
ginning of the-grant. 

A grant made to the right heirs of one that 
is dead is good, or cuſtodibus Eccl. is good for 

oods. 


: All chattels, real or perſonal, may be granted 
or given without a deed. (2) 
ent- ſervice, rent-ſeck, rent - charge, common 

of paſture, or of turbary, reverſion, remainder, 
advowſon, or other things, which lie not in 
manual occupation, may not be conveyed for 
years, for life, in tail, or in fee, without writ- 
ing. 

The mayor or commonalty, or ſuch like, can- 
not make a leaſe for years without a deed. 

For a fhort but perſpicuous hiſtory of altene- 
tions, vid. 2 Bl. Com. 287.— 0, fraudulent 
conveyances, ſee Lil. Conv. 391. | 


— —_———_ 


(1) She may alſo diſagree to it after her huſband's death 
(whether he agree or not) unleſs it be made by matter of 
record, as may her heirs, unleſs ſhe agree to it ; but a con- 

veyance by a feme covert is abſolutely void. Perk. § 154. 

g (2) By ſtat. 29 Car. 2. c. 3. All les ſes, eſtates of free- 
hold, or terms for years, not put into writing, aud ſigned 
by the pry making the ſame, ſhall have no greater effect 
than ef 

years, wherein the reſerved rent ſhall be two thirds at leaſt 


of the improved value. 
E 3 CHAP. 
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ates at will, except leaſes not exceeding three 


75 Of DEEDS. 


C HA p. XXIX. 


DEE DS. 


HREE things needful and pertaining to 
: [ 7 * deed, writing, ſcaling, and deliver- 
ing. (1 
bs A the writing muſt be ſhewed the perſons 
names, their dwelling place, and degree. Things 
granted upon what conſideration, the eſtate, whe- 
ther abſolute or conditional, with the other 
circumſtances, and the time when it was 
done. (2) | | 715 
No grant can be made but to him that was 
party to the deed, except it be by way of re- 


mainder. | 
The words muſt be ſuflicient' in law to bind 


the parties: as if a man grant omnes terras certa 
ſua, a leaſe for years paſſeth not but for frankte- 
nement, at leatt nec per omnia bond ſua. 


E xceptio ſemper ultimo ponenda gt. 


The habendum muſt include the premiſſes, 
A condition cannot be reſerved but by the 


— 


—— 


(1) Sir V. Blieb ſton- mentions four other requiſites to 
a good deed, wiz. reading to the parties, a good con- 
fideration, ſigning, and atteſtation, vid. 2 vol. Com. 295, it 
is now alſo further neceſſary that the paper or parciment 
on which it is written be properly ſtamped, 

(2) It is not abſolutely neceſſary that the date ſhould be 
inſerted in the deed; it is ſufficieit if the delivery of it can 


be proved, 2 Co. 4. b. 
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grantor, and it is proper to follow the halend 
preſently. (1) 

The habend' or condition muſt not be re- 
pugnant to the premiſſes, if it be it is void, and 
the deed will take eſfect by the premiſſes. 


A Warrant is good although it extend not unto 


all the lands, nor to all the feoffees, or made by 
one of the feoffors. (2) | | 

If it be raſed or interlined in the date, or in 
any material place, it is very ſuſpicious, | 

See more concerning the different parts of deeds, 
2 Bl. Com. 298. Wood In. 224. Lil. Cony. 
tit. Habendum, Covenant, &c. and for the ex- 
pſition of deeds, vid. Lil. Conv. 161. Shep. F. 
chap. 5. | 


Of SEALING. 


A writing cannot be ſaid to be a deed if it be 
not ſealed, although it be written and delivered, it 
is but an eſcrow, | 


And if it were ſufficiently ſcaled, yet if the 


print of the ſeal be utterly defaced, the decd is 
inſufficient, it is not my deed. (3) | 

It may not be pleaded, but it may be given in 
evidence. 


Of DELIVERY. 


A deed taketh effect by the delivery, and if the 
firſt take any effect, the ſecond is void. 


— — W.. 


(1) Of conditions, vid infra, chap. xxix. 

(2) Of warranties. vid. infra, chap. xl. : 

(3) Any defect of this fort, arifing from accident, would 
be ſupplied in cquity. Vid. 2 Ch. Rep. 100. 2 Vern. 473, 6. 


E 3 A jury, 
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A jury ſhall be charged to inquire of the deli- 
very, but not of the date; yet every deed ſhall 
be intended to be made when it doth bear date. 
Vid. Co. Litt. 33th ed. 36. a. n. 5, 6, 7, 8. on 
the delivery of deeds. MJ 


Diverſity in delivering of a Writing as a 
Deko or Escrow. (1) 

This delivery ought to be done by the party 
himſelf, or by his Tufficient attorney, and ſo it 
ſhall bind him whoſoever wrote or ſealed the 
ſame. | "Tad 1225 

If one be bound to make aſſurance he need 
not to deliver it, unleſs there be one to read it to 
him before. 7 

And if any writing be read in any other form 
to a man unlearned, it ſhall not be his deed al- 
though he ſeal and deliver it. 2% | 

See further as to the delivery of a deed as an 


efcrow, 2 Rol. ab. tit. Fait M. | 


There are two Sorts of DetDps. 


A deed poll, which is the deed of the grantor ; 
a deed indented, which is the mutual deed of 


either parties. But in law, one is the deed of 


the grantor, and the other the counter part. And 
if any variance be in them, it ſhall be taken as it 


is in the deed of the grantor; and if the grantor 


ſeal only, it is good. 
Upon deeds in general, ſee 2 Bl. Com. 295. 
Shep. T. chap. 4. Lil. Conv. 388. 177 


— 


(t) A writing is delivered as an gſcru, when it is delivered 
not to the grantee himſelf, but to a third perſon, to hold till 
ſome condition on the part of the grantee be performed; 
in which it is no deed, and may be revoked on failure. Co. 


Lit. 36. as infra, f. 95. CHAP 
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CH AP. XXX. | 
BARGAINS and SALES. 


O manor, lands, tenements, or- other here- 

ditaments can paſs, alter, or change from 
one man to another, whereby an eftate of inheri- 
tance or freehold is made, or taketh effect in any 
perſon or perſons, or any uſe thereof is made, by 
reaſon only of any bargain and ſale thereof, (1) 
except the ſame be made by writing indented, 
ſealed, and inrolled in one of the courts of re- 
cord at Veſtminſter, or within the fame court or 
county where the tenements ſo bargained do lie, 
before the cuftos rotulorum and two juſtices of 
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peace, and the clerk of the peace, or two of 


them, whereof the clerk of the peace to be one, 
and that within ſix months after the date of ſuch 
writing indented. 27 H. 8. c. 16. 

The inrolment ſhall be indented the firſt day 


of the term, and ſhall have relation to the deli- | 


""y of the deed againſt all ſtrangers. 


or the nature and properties of, and the rules re- 


lating to a bargain and ſale, vid. Shep. T. chap. 


10. Lil. Conv. 14. 375. 


CHAP. XXXL 
FEOFFMENTS. 


Feoffment is an eſtate made by the dev 
livery of poſſeſſion and ſeiſin by party, or 
his tufficient attorney.(2) 5, | 
(1) This ſtat. does not extend to bargains and ſales for 
years, which are good without inrolment, and che poſſeſſion 
is transferred by the ſtat. of uſes. 2 Co. 14. Dyer 309» 

(2) Since the ſtat. 27 Her. 8. c. 10. (which by transferring 
the polleſſion to the uſe rendered livery of ſeifin unneceſſary 
to pats the freehold) and the introduction of uſes and truſts, 
deeds of feoffment have been almoſt entirely ſuperſeded by 
conveyances by leaſe and releaſe. Vid. infra, p. 97. 

E 4 | A man 


— 
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A man cannot make livery of ſeiſin before he 
Have the poſloiſion. 2 8 

A jointenant cannot enfeoff his companion. 

Ac r may make a feoffment of his part, 
or — ce . a 

A man cannot enfeoff his wife, N 

[58] A diſſeiſor cannot enfeoff the diſſeiſee; for his 
entry is lawful upon the diſſeiſor. 

Such perſons as have poſſeſſion in lands for 
years or for life, Sc. cannot take by livery and 
ſeiſin of the ſame lands. 

If a feoffment be made, and the leſſee for 
years give leave to the leſſor to make liyer 
and ſeiſin of the premiſſes, ſaving to himſelf 

his leaſe, Sc. and he doth, the term is not 
+ ſurrendered, for the leaſe had an intereſt which 
could not be furrendered without his conſent to 
ſurrender, and here his intent to ſurrender doth 
not appear; wherefore he may enter and have 
his term, and the rent is renewed: but it is 
otherwiſe with a leſſee for life, and the rent is 
extinct. | [7 

'The leſſor cannot make livery and ſeiſin 

againſt the will of the leſſee being on the land; 
but he may grant the reverſion, and if the leſſee 
do attorn, the freehold will pals without livery 
of pd | "WY 8 

See the law relating to a deed of feoffment, 
Lil. Conv. 138. Shep. T. chap. 15. Com. 

310. Vid. 4% the form and operation of thi; 
ſpecies of deed, Co, Litt. 13th ed. 271. b. n. 1. 


— 


LIVERY of SEISIN. 


Livery of ſeiſin is a ceremony uſed in con- 
eyance of lands, that the common people might 
know the paſſing or alteration of the eſtate. 

| W 
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It is requiſite in all feoffments, gifts in tail, 


and leaſes for life, made by deed or withoue 
deed. 

No freehold will paſs withoũt livery of ſeiſin, 
except by way of ſurrender, partition, or ex- 
change, or by matter of record, or by teſta- 
ment. (1) _ | 5 | 

Livery of ſeiſin muſt be made in the life-time: 
of him that made the eſtate. 


Dona clandeflina ſunt ſemper ſuſpicioſas. 


([ 59] 


By delivery of ſeiſin in one county, the lands 


in another county will not paſs. 
Livery within view is good, if the feoffee do 
enter in the life- time of the feoffor. | 
Eivery may not be made of an eſtate to be 
given in futurs, for no eſtate in franktenement 
may be given in futuro, but ſhall take effect pre- 
ſently dy livery and ſeiſin. >= 


Of USES. 


The ſtatute of 27 H. 8. c. 10. hath advanced 


uſes, and hath eſtabliſhed ſurety for him that hath 
the uſe againſt the feoffees : for before the ſta- 


tute, the feoffees were owners of the land, 


but now it is deſtroyed, and the ceſuy que uſe is 
the owner of the ſame: before the poſſeſſion 
ruled the uſe, but ſince the uſe governeth the 
poſſeſſion. (2) Indentures ſubſequent be ſuffi- 


(1) Vid. p. 79. n. 1. 2. 
(2) The intent of this Nat. was to aboliſh conveyances to 
uſes; but the ſtrict conſtruction put upon it by the courts 
has reſtored the effect of them in the doctrine of , which 
are now applied to the ſame purpoſes as uſes were before 
the ſtat. Vid. 1 A. 591. 


5 cient 
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cient to direct the uſes of a fine or recovery pre- 
cedent, when no other certain and full declara- 
tion was made beforc. 1 8 

For the doctrine of uſes, ſee Shep. T. c. 2. 
Gilb. Uſes 3. Lil. Conv, 338. Co. Litt. wha, 


ATTORNEY. 


An attorney ought to do every thing in the 
name, and as the act of him which gave him 


the authority; as leaſes in name of the leſſor; 


but he mult ſay, By virtue of his letter of at- 
forney I do deliver you poſſeſſion, and ſeiſin of, 
&c. for, &c. | | 

An attorney muſt firſt take poſſeſſion before 
he can make livery of ſeiſin. 
If an attorney 2 make livery of ſeiſin other- 
wiſe than he hath warrant, then it is a diſſeiſin 
to the feoffor. (1) oF | 

An attorney muſt be made by writing ſealed, 
and not by word. * | 


» 


CHAP. XXXII. 
EXCHANGE. 


— 


| 


T* exchange both the eſtates muſt be equal: (a) 


there muſt be two grants, and in every 

_ mention muſt be made of this word Ex- 
change. | 

It may be done without livery of ſeiſin if it be 

in one ſhire, or elſe it muſt be done by indenture, 


(x) Concerning livery by attorney, vid. Co. Lit. 1 3b cd. 
£2. a. u. 2. | 

(2) Viz. equal in inter, as fee ſimple for fee ſimple, &c. 
but it is not neceſſary that they ſhould be of equal value. 


Lit. J. 64+ 2 Blac, Com, 323. 
and 
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and by this word Exchange, or elſe nothing 
paſſeth without livery. 

Exchange importeth in the law a condition of 
re-entry, and a warranty. voucher, and recom- 
pence of the other land that was given in ex- 
change. An aſſignee cannot re-enter, nor 
vouch, but rebate; exchanger may re-enter 
upon an aſſignee. And the ſame condition de- 
feated in part is defeated in the whole. And“ 
the ſame law is in partition. | 

Vid. Co. Litt. 13th ed. 50. b. n. 1. $1.b. n. 3. 

Lil. Conv. 144. Shep. T. chap. 16. 2 Bl. Com. 


323. 
GS W. 
(37-5. muſt be certain. A grant to 


S. or F. N. is void for the incertainty, 
although it be delivered to J. S. the delivery of 
the deed will not make a void grant good; or to 

take effect. 0 | * 

The lord cannot grant the wardſhip of his 
living tenant, becauſe of the incertainty who- 
ſhall be his heir, unleſs he name ſome perſon. 

When any thing is granted that is not cer- 6 
tain, as one of my horles, then the choice is in L 62 1 
the grantee. PIT | 

hen ſeveral things are granted, then it is 
in the choice of him that is to do the firſt act. 

A man cannot charge or grant that which he 
never had. TALE. 4 

A man may charge a reverſion. 

A parſon may grant his tithes, or the wool of 

his ſheep, for years. my” 

; E 6 A thing 


- 


84 GRANTS. 
A thing in action, a cauſe of ſuit, right of 


entry, or a title for a condition broken, or ſuch 
like, may not be given or granted to a ſtranger, 
but only to the tenant of the ground, or to him 
that hath the reverſion or remainder. (1) 
A thing that cannot begin without a deed may 
not be granted without a deed: (2) as a rent- 
charge, fair, &c. Every thing that is not given 
by delivery of hands, muſt be paſſed by deed. 
he right of a thing real or perſonal may not 
be given in nor releaſed by word. A rent of 
condition or re-entry may not be reſerved to one 
that 1s not party to ho deed. b 
All things that are incident to others, paſs 
by the grant of them that they are incident 
unto, "pg | Wh, 
6 A man is grant cannot prejudice him that 
1630 hath an elder title. 7 | 
If no eſtate be expreſſed in the grant, and 
livery and ſeiſin be made, then the grantee hath 
but eſtate for life: but if there be ſuch. words 
in the grant, which will manifeit the will of the 
grantor, fo his will be not againſt the law, the 
eſtate ſhall be raken according to his intent andwill, 
All grants ſhall have a reaſonable conſtruction, 
and all grants are made to ſome purpoſe, and 
therefore reaſon would they ſhould. be conſtrued. 
- to ſome purpoſe. (4) 
All grants be taken moſt ſtrong againſt 
Him that made it, and moſt beneficial to hum to 
whom it is made. ' | 


PE I 


_ — com Ald 


(T) As to the diſtinction between the grant of thirgs in 
action, &c. to a ſtranger. and to the tenant of the land, vid. 
40 Co. 48. 

(2) Vid. ſupra Max. 10. 

(3) Lid. Max. 23. 

(4) Lid. Max. 45. 


Toa 
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To grants of reverſion, or of rents, &c. there 
muſt be attornment, otherwiſe nothing paſleth, 
if it be not by matter of record. 

De principal rules relating to the conſtruction 
of grants may be found Hil. notes to Shep. L. end 
of chap. 12. vid. alſo concerning this ſpecies of deed, 
2. Bl. Com. 317. Lil. Conv. 212. 403. Co. 
Litt. 9. As | | 


— 


rn. 
ATTORNME NT. 
Aae ee is the agreement of the tenant 
55 


to the grant by writing or by word; as to 


do agree to the grant made to you, or I am 
well contented with it, or I do attorn unto you, 


or I do become your tenant, or I do deliver unto 


the grantee a penny by way of ſeiſin of a rent, 
or pay, or do but one ſervice only in the name of 
the whole, it is good for all. (1) 

It muſt be done in the life-time of the 
grantor. 

Without attornment a ſeignory, a rent-charge, 
a remainder, or a reverſion, will not paſs but by 
matter of record. 

Without attornment ſervices paſs not by the 
ſale of the manor, nor from the manor but by 
bargain and ſale inrolled. ; 

ttornment muſt be made by the tenant of 
the freehold, when a rent-charge is granted. 


— 


— 


1 


(x) By ſtat. 4 1, c. 16. ſ. 9. and 11 Geo, 2. c. 19. f. 11, 
attornment is in all caſes become unneceſſary; it is however 
provided by the firſt of theſe ſtat. that no tenant ſhall be 
prejudiced by payment of rent, &c. before notice given him 
of the grant. 

By 


[64] 
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By the attornment of the termor to the 
of a reverſion, with livery, and the rent alſo, 


- though no mention be made thereof. Before 


attornment a man may not diſtrain, nor have 


any action of waſte, , 


By fine the lord may have the wardſhip of the 


body and lands, before the attornment of his 


tenant. 

The end of attornment is to perfect grants, 
and therefore may not be made upon condition. 
or for a time. 

A tenant that is to perfect a grant by attorn- 
ment cannot conſent for a time, nor upon a con- 
dition, nor for part of a thing granted; but it 
ſhall enure the whole abſolutely. | 

If the tenant have true notice of all the grant, 
then ſuch attornment is void. 4 

Attornment neceſſary upon a deviſe. | 


CHAP. XXXV. 
r 


Leaſe for years muſt be for time certain, 

and ought to expreſs the term, and when 
it ſhould begin, and when it ſhould end, cer- 
tainly. (1) And therefore a leaſe for a year, and. 
ſo from year to year during the life of 48. but 
for two years it may be made by word or writ- 
ing. If 1 leaſe to J. M. to hold until one hun- 
dred pounds be paid, and make no livery of ſeiſin, 


he hath eſtate only at will. 


A leaſe from year to year, ſo long as both 
the parties pleaſe, after entry in any year it is a 
7 I Concerning the degree of certainty requiſite in leaſes, 
AI 14 785. I Stra. 655. | 16 ; 


leaſe for that year, &c. till warning be given to 
depart. (1) 14 H. 8. 16. 

A leaſe beginning from henceforth ſhall be ac- 
counted from the day of the delivery; for the 
making ſhall be taken incluſive from the day of 
the making, or of the date excluſive, (2) 

If lands deſcend to the heir before his entry, 
he may make a leaſe thereof, | 

A man lets a houſe cum pertin', no lands 
pals : (3) but if a man let a houſe cum omnibus 
terris eidem pertin', there the lands thereunto 
uſed paſs, | 

If a man lets lands wherein are coal-mines, 
' quarries, and ſuch like, if they have been uſed 


[66]. 


the tenant may uſe them, if they be not open; 


if the tenant for them employ them not on the 
land, it is waſte: likewiſe marl. The land is 


the place where the rent is to be paid and de- 


manded, if no other place between the parties be 
limited. - 

Treſpaſs is not given for paying of the rent to 
the leſſor, howſoever it be payable there, 

And if a man let lands without impeachment 
of waſte, and a ſtranger tut down the trees, and. 
the leſſee doth bring an action of treſpaſs, he 
ſhall not recover for the value of the trees, but 
for the crop. and burſting of his cloſe, and the 
heir of the leſſor ſhall have ſuch trees, and not 
the executor of the leſſee, unleſs they be cut by 


— — 


(1) Such a leaſe. is good for two years certain, and af- 
terwards an eſtate at will, Hul. N. P. 84. 1 Hil. 262. 

(2) A leaſe to commence from the day of the making, made 
in purſuance of a power, ſhall be conſtrued inciufively os 
excluſively, ſo as to effectuate the intention. Cow, 714. 

(3) But it has been held that a cloſe adjoining to the houſea 
and alſo orchards, gardens, yards, and curtilages will paſs by 
the word appurtenances, Plow, 170. Gro, Fac. 526, 


the 


/ 


[68] 


As £6: 
the leſſee, and enjoyed by the grantee without 
waſte, — | 
Leſſee for years or for life, tenant in dower or 
by the curteſy, or tenant in tail after poſlibility, 
Oc. have only a ſpecial _ intereſt or property in 
the trees, being upon the ground growing as a 
thing annexed unto the land, fo long as they are 
annexed thereunto. | 
But if the leſſee or ny other ſever them from 
the land, the property and intereſt of the leſſee in 
them is determined, and the leſſor may take them 
as things that are parcel of his inheritance, the 


Intereſt of the leflee being determined. 


To accept the rent of a void leaſe will not 
make the leaſe good, but avoidable it will. 
If the huſband and wife do purchaſe lands to 
them and their heirs of the huſband, and he 
make a leaſe, and die, his wife may enter, and 
avoid the leaſe for her life; but if ſhe die, leaving 
the huſband, who afterward dies before the term 
ends, the leaſe is good to the leſſee againſt the 
heir. * 
Where it is covenanted and granted to J. S. 
that he ſhall have five acres of land in D. for 
years, this is a good leaſe, for conceſſit is of ſuch 
force as dimiſit. | 

If a man make a lezſe for ten years, and after- 
wards maketh another jeafe for twenty-one years, 
the later ſhall be a goed leaſe for eleven years, 
when the firſt is expired. 

If the leſſee at his coſt do put glaſs into 
the window, he may not take the ſame away 
again, but he ſhall be puniſhed for waſte :' and 


—— 


— 


(x) This ſpecial intereſt or property extends principally 
to houſebote, ploughbote, and haybote, viz. neceſſary wood 
for firing, implements of hufbandry and repairs. Co. Lit, 41. 7 

i ö * 
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ſo of wainſcot and ſieling, if it be not fixed with 
ſcrews. | 

Tenant in tail may make a leaſe for ſuch 
lands or inheritance, as have been commonly 
letten to farm, if the old leaſe be expired, ſur- 
rendered or ended, within one year after the 
making of the new; but not without impeach- 
ment of waſte, nor above twenty-one years, or 
three lives, from the day of the making, reſerving 
the old rent, or more, 32 H. 8. by indenture of 
leaſe, by tenant in tail, for twenty-one years, 
made according to the form of the ſtatute, ren- 
dring the ancient or more rent, If the tenant in 
tail die, it is a good leaſe againſt his iſſue; but if 
a tenant in tail die without iſſue, the donor ma 
avoid this leaſe by entry. 32 H. 8. 28. And if 
he in the remainder do accept the rent, it ſhall 
not tie him, for that the tail is determined, 
the leaſe is determined and void. Ed. 6. 19. 

The huſband may make ſuch a leaſe of his 
wife's lands by indenture, in the name of the 
huſband and wife, and ſhe to ſeal thereunto, and 
the rent muſt be reſerved to the huſband and his 
wife, and to the heirs of the wife, according ta 
her eſtate of inheritance. (1) 

A leaſe made by the huſband alone, of the 
lands of his wife, is void after his death; but tlie 
leflee ſhall have his corn, (2) 1 

By the huſband and wife voidable, if it be not 
made as aforeſaid. 73 

If a man do let lands for years, or for life, re- 

ſerving a rent, and do enter into any part thereof, 


— — 


(1) In leaſes made by a huſband in right of his wife the 
wife muſt join, and the ſame requiſites muſt be obſerved 
as in leaſes by tenant in tail by virtue of ſtat. 32 Hen. 8. 
Co. Lit. 45. a. 

(2) Such a leaſe ſeems not to be void abſol ately, but only 
yoidable by the wife's entry. Hob. 5. Cro. Face 332. 


\ 
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and take the profit thereof, the whole rent is ex- 
tinguiſhed, and ſhall be ſuſpended during his 
holding thereof. 

The acceptation of a re-demiſe to begin pre- 
ſently, is ſuſpenſion of the rent before any entry : 


otherwiſe of a re-demiſe to begin in futuro. 


Ses an excellent treatiſe on Leaſes, in Bac. Ab. 
tit, Leaſes, and Terms for Years, vid. 2% Lil. 
Conv. 9. 410. Shep. T. c. 14. Co. Litt. 43. 
301. Wood In. 255. 2 Bl. Com. 317. 


RESERVATIONS and EXCEPTIONS. 


'There are divers words by which a man may 
reſerve a rent, and ſuch like, which he had not 
before, or to keep that which he had, as fenen- 
dum, rejervandum, folvendum, 2 endum, it muſt 
be out of a meſſuage, and where a diſtreſs may 
be taken, and not out of a rent, and mult be 
comprehended within the purport of the fame 
word. : | = 
Exceptions of part ought always to be of ſuch 
things which the grantor had in poſſeſſion at the 
time of the grant. 

The heir ſhall not have that which is reſerved, 
if it be not reſ-rved to him by ſpecial words. 

If a man make a tecffment of lands, and re- 


ſerve any pert of the profits thereof, as the graſs 


or the wood, that reſcrvation is void; becauſe it 
is repugnant to the feoftment. 


A man by a feoffment, releaſe, confirmation, or 
fine, may grant all his right in the land, faving 


unto him his rent-charge, Sc. Things that are 

iven only by taking and uſing, as paſture for 
our bullocks, or two loads of wood, cannot be 
reſerved but by way of indenture, and then as 
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ſhall take effect by way of grant of the grantor, 
during his life, and no longer, without ſpecial 
words. | 

Exceptions of things, as wood, mines, quarry, 
marl, or ſuch like, i they be uſed, it is implied 
by the law, that they ſhall be uſed ; and the things 
without which they cannot be had, is implied to 
be excepted, although no, &c. | 

But otherwiſe, it they be not uſed, then the 
way and ſuch like. muſt be excepted. O 

An aſſignee may be made of lands given in 
fee, or for life, or for years, or of a rent- charge, 
although no mention be made of the aſſignee in 
the grant, | 


But otherwiſe it is of a promiſe, covenant, or. [ 71 ] 


rant or warranty. 

a If a leſſee do aſſign over his term, the leſſor 
may charge the leſſee or aſſign at his pleaſure. 

ut if the leſſor accept of the rent of the 
aſſignee, knowing of the aſſignment, he hath 
determined his acceptation, and ſhall not have an 
action of debt againſt the leſſee, for rent due after 
the alignment. (1) | 

If atter the aſſignment of the leſſee the leſſor 
do grant away his reverſion, the grantee may not 
have an action of debt againſt the leſſee. 

If a leſſee do aſſign over his intereſt and die, 
his executor ſhall not be charged for rent due 
after his death. | 

If the executor of a leſſee do aſſign over his 
intereſt, an action of debt doth not lie againſt 
him for rent due after the aſſignment. 

If the leſſor enter for a condition broken, 
or the leſſee do ſurrender, or the term end, 


3 —— — 1 BM — 


(1) Nor caa he diſtrain, but he may have an action on 
ibe leſſee s covenant for payment of the rent. 1 Sawnd. _ 
1 


— 
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the leſſor may have an action of debt for the 
arrearages. (1) . 

A leaſe for years rendring rent, with a condi- 
tion, that if the leſſee aſſigneth his term, the leſſor 
may re- enter. The leſſee aſſigneth. the leſſor 


1 72] receiveth the rent of the hands of the aſſignee, 


not knowing of the aſſignment, it ſhal] not ex- 
clude the leſſor of his entry. 

A thing in a condition may be aſſigned over 
for good cauſe as juſt debt: as whereas a man is 
indebted to me twenty pounds, and another do 
owe him twenty pounds, he may aſſign over his 
obligation unto me in fatisfoction ot my debt, 
and I may juſtify the ſuing for the ſame in the name 
of the other at my ownproper coſts and charges. 

Alfo where one hath brought an action of debt 
againſt J. N. which promiſeth me, that if I will 
aid him againſt J. N. I ſhall be paid out of the 
ſum in demand, I may aid. him. 

An aſſignee of lands, if he be not named in 
the condition, yet he may pay the money to ſave 
his land, | 

But he ſhall receive none, if he be not named: 
the tender ſhall be to the executor of the feoffees. 

Aſſignee ſhall always be intended, he that hath 
the whole eſtate of the aſſignor that is aflignable.(2) 
A condition is not aflignable, and not of an exc- 
cutor or adminiſtrator, If there be ſuch an 


aſſignee, the law will not allow an aflignee in 


the law, if there be an aſſignee in deed : fo long 
as any part of the eſtate remaineth to the 
aſſignor, the tender ought to be made to him or 


[73] his heirs, it ſerveth; yet a colourable payment 


* 


(1) Or he may diſtrain within fix months after the term 
end, vid. p. 65. u. 1. 

(2) Though the rent and power of re-entry be reſerved 
to the leſſee, yet if the 2% term be parted with it will be 
en aſſignment and not as unde! lat. Doug, 187. 


ts 


th: 
[3 
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to the heir ſhall not veſt the eſtate out of the 
aſſiznee, as a true payment will, viz. Covenant. 

As to reſervations, vid. Co. Litt. 47. a. and ex- 
ceptions, Lil, Conv. 140. 


— n 


CHAP. XXXVI. 
SURRENDERS. 


Surrender is an inſtrument teſtifying with 

A apt words, that the particular tenant of 
ands or tenements, for life or years, doth ſuf- 
ficiently conſent, that he which hath the next 
immediate remainder or reverſion thereof, ſhall 
alſo have the particular eſtate of the fame in 
poſſeſſion; and that he yieldeth or giveth the 
ſame to him for ever. Surrender ought forth- 
with to give a preſent poſſeſſion of the thing 
Amed el unto him which hath ſuch an eſtate, 
where it may be drowned, | 

A jointenant cannot ſurrender to his fellow. 

Eitates of things that may not be granted 
without a deed, may be determined by the ſur- 
render of the deed to the tenant of the land. (1) 

Leaſee for years cannot ſurrender before his 
term begin; he may grant, he cannot ſurrender 
part of his leaſe. 


Surrenders are in two Manners, in Dez 0, 
in Law. 


A ſurrender in law, is when the leſſee for 
years doth take a new leate for more years. (2) 


Soup — - ——— —— — — ͥ — —  — — —— — — ” — — — 'O — — —— — 


(1) Surrenders muſt now, by ſtar, 2) Ch. 2. c. 3. be by 
deed or note iu writing; and id. (lb. Ca. I q. 236. 

(2) Though the new leaſe be for a / ſr number of years 
than the old one, it is equally a ſurrender in law. Step, 


Tuuch, 301. A c 
Ur- 
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= A ſurrender in deed muſt have ſufficient words 
| 3 to prove the aſſent and will of the ſurrenderer to 
1 ſurrender, and that the other do alſo thereunto 
agree. | f 
The huſband may ſurrender his wife's dower 
for his life, and her leaſe for ever. 
By deed indented a man may ſurrender upon 
condition, pa | 
. wank 6 apyag as to the nature and effect of a 
ſurrender, 2 Bl. Com. 326. Wood Inſt. 273. 
3 Shep. T. c. 17. Lil. Conv. 290. 459. Co. Lit. 
13th ed. 337. b. n. 1. 


— — 


CHAP. XXXVII. 
REL EASE S. 


Releaſe is the giving or diſcharging of a 
A right or action, which a man hath or 
claimeth againft another, or out of or in his 
lands. 7 

A releaſe or confirmation made by him, that 
at the time of the making thereof had no right, 
is void: If a right come to him afterwards, un- 
leſs it be with warranty, and then it ſhall bar 
him of all right that ſhall come to him after the 
warranty made, 4a | 

[75] Releaſe or confirmation made to him that : 


at the time of the releaſe or confirmation made 
had nothing in the lands, is void, it behoveth ( © 
him to have a freehold or a poſſeſſion and privity. 
A releaſe made to a leſſee for years before his t 


—— HOON 7 F 
(1) So it was at common law, but ſince the ſtat. 27 Hen. a] 
$. which transfers the poſſeſſion to the uſe, no entry is ne- P! 


ceſſary where there is a ſufticient conſideration to raiſe an 


uſe. 
A man 
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A man may not releaſe upon a condition, nor 
for time, nor for part; but either the condition 
is void, and the time is void, and the releaſe 
ſhall enure to the party to whom it is made for 
ever, for the whole, by way of extinguiſhment. 
But a man may deliver a releaſe to another as 
an eſcrow, to deliver to J. S. as his act and 


deed, if J. S. do perform ſuch a thing, or re- 


leaſe upon a condition by deed indented, may be 
ood f 


A jointenant of a rent- charge may releaſe, 
yet all the rent is not extinct, nor yet if he pur- 
chaſe the lands, his fellow ſhall have the rent 
ſtill. | 

If the grantee releaſe parcel of a rent- 
charge to the grantor, yet all the rent is not ex- 
tinct. | 

. A releaſe to charge an eſtate ought to have 
theſe words, heirs, or words to ſhew what eſtate 
he ſhall have. X 

A releaſe made to him that hath a reyer- 
ſion or a remainder in deed, ſhall ſerve and help 
him that hath the franktenement: fo ſhall a 
releaſe made to a tenant for life, or a tenant in 
tail, enure to him in the reverſion or remain- 
der, if they ſhew it; and ſo to treſpaſſors and 
feoffors, but not to diſſeiſors. 

A releaſe of all manner of actions doth not 
take away an entry, nor the taking of one's 
goods again, nor. is any plea againſt an execu- 
tor, 

A releaſe of all demands extinguitheth all ac- 
tions real and perſonal, appeals, executions, rent- 
charge, common of paſture, rent-ſervice, and 


[76] 


all right and ſeiſure, and all right in lands and 


property in chattels; but not a poſſibility 
= or 


gh CONFIRMATION. 
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or future duty, (1) as a rent payable after my 


death, and ſuch like. 

See a general outline of the doctrine þ releaſes, 
Co. Lit. 13th ed. 2644. n. 1. Vid. 4% Lil. Conv. 
55. 432. Shep. T. c. 19. 2 Bl. Com. 324. Wood 
In. 265. Gil. Ten. 53. | | 


— 
— 


CH AP. XXXVIII 
CONFIRMATION. 


Onfirmation is when one ratifieth the poſ- 
4 ſeflion, as by deed to make his poſſeſſion 
perfect, or to diſcharge his eſtate, that may be 
defeated by another's entry. 14 
As if a tenant for lige will grant a rent- 
charge in fee, then he in the reverſion may con- 
firm the ſame grant; whereas a man by his entry 
may defeat an eſtate, there by his deed of con- 
firmation he may make the eſtate good, | 
A confirmation cannot charge an eſtate that is 
determined by expreſs condition or limitation, 
To confirm an — for an hour, if it be for 
tenant for life, it is good for life; if to tenant 


in fee, for ever. 


A leaſe for years may be confirmed for a time, 
or upon condition, or for a piece of the land: 
but if a franktenement be, it ſhall enure to the 
whole abſolutely, - 

A confirmation to charge an eſtate, muſt have 
words to ſhew what eſtate he ſhall have, 


1 


(1) A releaſe of all ations will diſcharge a bond debt 
ayable at a future day, for it is debitum in preſenti, though 

. in futuro. Co. Lit. 292. ö. 
To 


% 
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To confirm the eſtate of tenant for life to hiv 
heirs, cannot be but by habend” the land to him 
and his heirs; and therefore it is good to havs 
ſuch an habend in all confirmations. | 

In a confirmation new ſervice may not be re- 
ſerved, and old may be abridged. 
A confirmation made to one diſſeiſor ſhall be 
voidable to the other; fo ſhall not a releaſe. 
See the law relating to @ deed of confirmation, 
Co. Lit. 136 ed. 295. b. n. 1. 40% Lil. Conv. 
43. Shep. T. c. 18. Gil. Ten. 75. Wood 
Inſt. 269. 2 Bl. Com. 325. | | 
Another ſpecies of conveyance (which our author has 
omitted, becauſe, with many other lawyers of his time, 
he doubted its validity) is by Leaſe and Releaſe. —/t 
is effected thus—— Aleaſe, for a ery idergtion, 
of the premiſes to be conveyed is made to the intended . 
grantee, for a year; this veſting in him the uſe of. 
the term, the flat. 27 Hen. 8. immediately annexes 
the poſlethon, and enables him to accept a releaſe 
of the freehcld and reverſion. Whatever objec- 
tions there might formerly have been to this made 
| F4 conveyance, it is now too firmly ęſtabliſbed to be 
aten, and by ſuperſeding the neceſſity liuery of © 
ſeiſin, is — Lo the — common oo * of 24 


| See further concerning the nature and operation 
of this conveyance, Lil. Conv. 236. 139. 2 Mod. 

249. Raym. 798. 3 Bur. 1794. 

In thecourſe of the preceding chapters Aſſurances 

. by Fine, Recovery, and Aſſignment, have bem 
incidentally mentioned. ET | 

> Of Fines, vid. Cruiſe on Fines, paſſim. She 

T. c. 2. Lil. Conv. 399. 2 Bl. 

„ Com. 348. 

i Recoveries, Cruiſe on Recov. paſ, Shep. T. 

h c. 3. Lil. Conv. 430. 2 Bl. 

| Com. 357. 7 

0 Manments, Lil, Couv. 372. 2 Bl. Com. 325. 


? 
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CHAP. XXXIX. 
CONDITION. 
HERE are two manners of conditions, 


one expreſſed by words, another implied 
by the law; the one called a condition in deed, 


the other a condition in law. 


Eſtate made, and the condition againſt the 


law, the eſtate is good, the condition is void. 


If the eſtate beginneth by the condition, then 
bath are void. & ” 

Bonds with conditions expreſly againſt the 
law are void. | 
Conditions repugnant, the eſtate good, the 
conditions void. | | 

Conditions impoſſible are void, the cſtate 
good: it ſhall not enlarge any eYate, 

By pleading a man may not defeat an eſtate 
of franktenement, by force of a condition in 
deed, without he thew the condition of record, 
or in writing ſealed; = the jury may help a man 
where the judges will take thcir verdict at large; 
of chattels he may. | 

Promiſe doth make a condition, but when it 
doth d-pend upon another ſentence, or hath re- 
ference to another part ot the deed, it maketh 
no condition, but a qualification or limitation of 
the ſentence, or of that part of the deed, as pro- 
vided that the perſon of the grantee ſhall not 
be charged, | | 435 

He which hath intereſt in a condition may 
fulfil the fame for ſafeguard of himſolf. 

Between the parties it is not requiſite the 

condition 


- 


—— 
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condition be performed in every thing if the 
other do agree; but to a ſtranger it muſt, 
If the obligee be party to any act by which 
the condition cannot be performed, then the 
obligor ſhall be diſcharged ; ſo he ſhall be by 
the act of the condition. 10 
Where the firſt act in the condition is to be hi 
performed by the obligee, and he wil! not do it, ſt 
there the obligation is not forfeited. | 
Where no time is ſet, if the condition be for 
the good of a ſtranger, or of the obligee, then 
it is to be performed within convenient time, if 
for the good of the obligor at any time during 
their lives; immediately jhall not have ſuch a 
ſtrict conſtruction, but that it ſhall ſuffice if it 
be done in convenient time. | | 
If a man be bound to pay money, or farm 
rent, he mult ſeek the parties: but if he be 
bound to perform all payment, if he render his 
farm on the land it ſufficeth. 8 
If the feoffee or feoffor die before the day [89 ] 
of payment, the tender ſhall be to the executor, 
although the heir of the feoſfec do enter, if the 
heir be not named. See Af/ignee in Aſſignment. 
The money muſt be tendered ſo long before. 
ſun-ſct, that the receiver may lee to tell it. 
To pay part of the ſum at the day cannot be 
ſatisfaction for the whole ſum; as a horſe or a 
robe is. But before the day, or at another place, 
at the day of the requeſt, and acceptance of the 
obligee, is full ſatisfaction. 
An acquittance is a good bar if nothing be 
paid. (1) 1 
In all caſes of conditions a payment of a cer- 


* 


(1) And it is ſaid that no proof to the contrary will be 
ad mitted, Co. Lit 373 . 


tain 


wo CONDITION. 
tain ſum in groſs, won lands or tenements, 


if lawful tender be once refuſed, he which made 
the tender is diſcharged for ever. 

And the manner of. the tender and payment 
ſhall be directed by him that made it, and not 
by him that did accept it, as that he paid the 
ſum in full ſatisfaction, and that he accepted 


thereof in full ſatisfaction. 


[8] 


Where a man is bound to pay money to make 
a feoffment, or renounce an office, or the like, 
and no time is limited when he ſhall do it, 
then upon requeſt he is bound to perform it in 
ſo ſhort a time as he may. f 

But where the time is limited, if he do re- 
fuſe before the day it is no matter, if he be ready 
to perform it at the day. 

here a covenant or condition is to marry or 

enfeoff a ſtranger by ſuch a day, the refuſal of 
the ſtranger is no plea, as that of the oblipee is. 
The obligee is to be ready on the land at his own 
peril; a {tranger muſt be requeſted ; if he refuſc, 
the obligation is forfeited ; Where fore it is good 
to have theſe words, If the ſtranger do thereunts 
aſſent. . 
e, the doctrine of conditions, vid. Co. Lit. 13th 


ed. 201. a. n. 1. 203. b. Shep. T. c. 6. Lil. 


Conv. 25. 381. 
ENTRY. 


The determination of an eſtate is not effected 
before entry. | | 
When any perſon will enter for a condition 
broken, he muſt be ſeiſed on the ſame courſe 
and manner he was when he departed from his 
poſſeſſion. (1) 
(x) Vid Go. Lit. 202. a. 


It 
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It behoveth ſuch perſons as will re-enter up- 
on their tenants to make a demand of the rent. 
If the leſſor demand b.fore he die, his heir 
may enter. 
if the leſſor diſtrain he may not re-enter. ' 
The leſſor may accept of the rent, and yet [ 82 
re- enter: but if he receive the next rent, he 
_ not, for that eſtabliſheth the leaſe. 
ntry into one acre in the name of more 
is good: it doth not extend into two counties. 
y the entry of the huſband the franktenement 
ſhall be in the wife: and fo of ſuch like, 
In gavilkind land the eldeſt ſon only ſhall en- 
ter for the breach of a condition, 
See more concerning entry, Co. Lit. 240, b. Lil. 
Conv. 131. 
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DEMAND. 
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The land is the place where the rent is to be 
paid and demanded, if there be no other place 
appointed. 

And there the leſſor himſelf, or his ſufficient 
attorney, a little before ſun- ſet, in the preſence 
of two or three ſufficient witneſſes ſhall ſay, 
Here I Jemand of F. B. ten pounds due to me 
at the feaſt of, &c, for a meſſuage, &c. which 
he holdeth of me in leaſe by indenture, Cc. and 
there remain the laſt day the rent is due to be 
paid, until it be ſo dark that he cannot ſee to 
tell the money. 
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CHAP. XL, 
WARRANTIES.(1) 


INHERE are three manners of warran- 
ties, lincal, collateral, by deſcent. 

Warranty lineal is where a man by his deed 

bindeth him and his heirs to warranty, and di- 


eth, and the warranty doth deſcend to his 


iſlue, (2) | . | 
Warranty colhtersI'is in another line, ſo that 


o 


he to whom it deſcendeth cannot convey the 


title that he bath in the teſtaments by him that 


- 


made —_— ; 
Warranty by diſſeiſin is where he which hath 


no right to enter entercth, and maketh a war- 


ranty; this is by diſſeiſin, and barreth not. 

Lineal warranty barreth him that claimeth fee, 
and a;ſo fee-tail with aſſets in fee: if he ſell, his 
{on my have a formedon. 

Collateral warranty is a bar to both, except 
in ſome caſes that be remedied by ſtatute, as 
warranty by tenement, by the curteſy, except 
he hath enough by deſcent by the fame tene- 


ment. 


a 


(t) Warranties are now almoſt entirely ſuperſeded in 
practice by co,, which, in their uſual form, binding 
the beirs, executors, and adminiſiratoys of the covenaiitor (as 
far as aſſets extend) are a better ſecurity than any ware 
ranty. Vid. 2 51 Com. 304. 

(2) But the warranty of the predeceſſor does not bind the 
ſucceſſor. 2 1%. 15. 


Tenant 
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Tenant in dower for life, not remedied, but [ 84 ] 


do bar the heir and him in reverſion. 

A warranty deſcendeth always to the heir at 
the common law, viz. the eldeſt fon, and fol- 
loweth the eſtate, and if the eſtate may be de- 
feated, the warranty may alſo. 

It barreth not the ſecond ſon in gavilkind, 
although all the ſons ſhall be vouched, and not 
the eldeſt ſon alone; yet he only ſhall be barred. 
To pleada 2 again him that made 
it or his heirs, is called a Rebutter. 

Where fee or franktenement is warranted, the 
party ſhall have no advantage if he be not tenant. 

Where a leaſe for years is warranted, it ſhall 
be taken by way of covenant, and good if he be 
outed, 3 

The feoffor by the words of dedi & canceſſi 
ſhall be bound to warranty during his own life. 

See the x an outline 7 the doctrine of 
warranty, Co. Lit. 13th ed. „a. n. I. alſo 
Shep. I. % &- - * 4 
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CHAP. XII. 


COUFTENAN-TS 


Ovenants are of two ſorts, expreſſed by 
words inthe deed, or implied by the law. A 
covenant in deed is an agreement made by the 
deed in writing between two perſons, to perform 
ſome things and ſealed; for no writ of cove- 
nant is maintainable without ſuch a ſpecialty 
but in London, c. ” 
When a covenant doth extend to a thing in 
being, parcel of the * thing to be done 


5 by 


- 


[85] 


[96] 


1.4 COVENANTS. 


by force of the covenant is guodammodo annexed, 
or appertaining to the thing demiſed, and goeth 
with the land, it ſhall bind the aſſignee if he be 
not named: as to repair the houſes, it fhall 
bind all that ſhall come to the ſame by the act 
of the law, or by the act of the party. (1) 
But if the covenant do concern the land, or 
thing demiſed in ſome ſort, the affignee ſhall 
not in all cafes be charged although he be 
named; as to make a wall at another body's 
houſe, or to pay a ſum of money to the leſlor 
or to a ftranger; but the leſſee, his executors 


and adminiſtrators ſhall be charged. ; 


If the covenant do extend to a thing that ha 
no being, but to be made new upon the land, 
it ſhould bind the aſſignee, if he be named, be- 
cauſc he ſhall have the benefit of it. 

If a man make a leaſe for years, and the leſſee 


. covenanteth and granteth to pay, &c. to the 


leflor, his heirs and affigns, yearly during, &c, 


ten pounds, his executors ſhall have it. 


A covenant in law upon a demiſe or grant, the 
affignee in deed or in law may have a writ of 
covenant, 

An W l to perform all covenants and 
2 is forfeit on the breach of a covenant in 

vy 


A covenant in law is not broken but by an 


elder title. 


A covenant in law may be qualified by the 
mutual conſent of the parties. | 
Gimcerning the law of covenants in general and 


— 
A — 


— _ 
— 


(t) So in covenants concerning the inheritance the heir 
mall have action of coyenant for breach, though he be not 


of 


| named. 2 Lev. 92. 
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Y the * covenants in modern aſſurances, vid. 
il, Conv. 49. 386. Shep. T. c. 7. Gilb. 
Covenants paſſun. 


— — 


— — 


CH AP. XLII. 


How Cnarrris PERSONAL may be bar- 
gained, ſold, exchanged, lent, and re- 
ſtored, 


Contract is properly where a man for his 

money ſhall have by the aſſent of ano- 
ther, certain goods, or ſome other profit at the 
time of the contract, or after. 

In all bargains, ſales, contracts, promiſes, and 
agreements, there muſt be quid pro quo preſently, 
except day be given expreſly for the payment, 
or elſe it is nothing but communication. (1) 

If a man do agree for a price of wares, he may 
not carry them away before he hath paid for 
them, if he have not day expteſly given him to 
pay tor them. ES, 

But the merchant ſhall retain the wares untn 
he be paid for them; and if the other take them, 
the merchant may have an action of treſpaſs, or 
an action of debt, for the money, at his choice. 

If the bargain be, that you ſhall give me ten 
pounds for my horſe, and you do give me one- 


A — 


I.) By ſtat. 29 Car. 2. c. 3. no contract for the ſale of 

goods to the value of 10 J. ſhall be good without payment or 
delivery of x part, or unleſs the agreement be put in writing 
and ſigned by the party to be charged with the contratt—and 
vid. Trea, Eq, Feb. «ds 326. . 


ö 
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nny in earneſt, which I do accept, this is a 

perfect bargain, (2) you ſhall have the horſe by 
an action of the caſe, and I ſhall have the money 
by an action of debt. 
If I ſay the price of a cow is four pounds, 
and you fly you will give me four pounds, and 
do not pay me preſently, you may not have her 
afterwards except I will, for it is no contract. 
But if you 7 preſently to telling of your mo- 
ney, if 1 fel] her to another, you ſhall have 
your action of the caſe againſt me. 

If I buy an hundred loads of wood to be taken 
in ſuch a wood at the appointment of the vendor; 
if he upon requeſt will not aſſign them unto me, 
I may take them, or I may ſel] them: but if a 
ſtranger do cut down any part of the trees, I 
may not take them; but 1 may ſupply my gran-. 
tee of the reſidue, or have my action of the 
caſe. | | 

If the bargain be, that I ſhall give you ten 
pounds for ſuch a wood, if I like it upon the 
view thereof, this is a. bargain at my pleaſure 
upon my view: and if the day be agrecd up- 
on, if I difagree before the day, if I agree at 
the day, the bargain is perfect, although aſter- 
wards 1 do diſagree, But I may not cut the 
wood before I have paid for it; if I do, an action 
of treſpaſs will he againſt me; and if you ſell it 
to another, an action of treſpaſs on the caſe will 
lie againſt you. ; 

If I ſell my horſe for money, I may keep him 
until I am paid; but I cannot have an action of 
debt until he be delivered, yet the property of 


ü 


(2) By the earneſt the bargain is not a! ſo/ut-ly bound-for 


if the goods be not taken away in a reaſonable time the 
agreement is vacated, 1 Salk, 113. 


the 


CHATTELS PERSONAL. roy 


the horſe is by the bargain in the bargainor or 
buyer: but if he do preſently tender me my 


money, and I do refuſe it, he may take the 


horſe, or have an action of detainment. And if 


the horſe die in my {table between the bargain 
and the delivery, I may have an action of debt 
for my money, becauſe by the bargain the pro- 
perty was in the buyer. 

If a deed be made of goods and chattels, and 
delivered to the uſe of whe donee, the property 


of the goods and chattels are in the donee pre- 


ſently. Before any entry or e the do- 
nee may refuſe them, if he will. 

If I take a horſe of another man's and fell 
him, and the owner take him again, I may have 


an action of debt for the money; for the bar- 


gain was perfect by the delivery of the horſe, (1) 
caveat emptor. Every contract importeth in 
itſelf an aſſumption: for when one doth > cn 
to pay money, or deliver a thing upon conſider- 


891 


ation, he doth, as it were, aſſume and promiſe 


to pay and deliver the ſame; and therefore, when 
one ſelleth any goods to another, and agreeth to 
deliver them at a. day to come, and the other in 
conſideration thereof, agreeth to pay ſo much 
money on the delivery, or after, in this caſe, he 
may have an action of debt, or an action on the 
caſe, upon the aſſumption. 


The duty to reſign an action perſonal may not 7 


be apportioned : as if I ſell my horſe, and ano- 
ther man's for ten pounds who taketh his horſe- 
again, I ſhall have all the money, 

If a man retained a ſervant for ten pounds 
per annum, and he depart within the year, he 


_—_—_ 


(4) The ſale muſt in this caſe be made in wirke overt, 2 
\ , 719. a | 
F 6 Can. 
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can have no wages: if it were to be paid at two 


_ feaſts, and the man after the firſt feaſt die, he 


ſhall have wages but for the firſt feaſt ; there- 


fore men take order for it in their wills. 


By a contract made in a fair or market, the 
property is altered, except it be to the king, ſo 


that the buyer know not of the former property, 


and do pay toll, and enter it; and thoſe things 
2s thereupon ought to be done, it muſt be on 
the market, and at the place where ſuch things 
are uſually fold; as plate at the Goldſmith's 
ſtall, and not in his inner ſhop. 

In exchange of a horſe for a horſe, or ſueh 
like, the bargain is good without giving of day 
or delivery. bY Ro 
If a thing be promiſed by way of recompence 
for a thing that is paſt, it is rather an accord 
than a contract; and upon an accord there lieth 
no account, but he unto whom the promiſe is 
made, may have charge oy reaſon of the pro- 
miſe, which he hath alſo performed; then he 
ſhall have an account for the thing promiſed, 
though he that made the promiſe hath no profit 
hay: as if a man ſay to another man, Heal 
ſuch a poor man, or make ſuch a highway, &c. 

The intent of the party ſhall be taken accord- 
ing to the law: as if a man retain a ſervant, 
and do not fay one year, or how long he ſhall 
ſerve him, it ſhall be taken for one year, accord- 
ing to the ſtatute. | 1 

In all contracts, he that ſpeaketh obſcurely or 
ambiguouſly, is faid to ſpeak at his own peri}; and 
ſuch ſpeeches are to be taken ſtrongly againſt 


himſelf. 


For more learning on the law of contracts, as 
well as to perſonal; as real property, vid. 8 Bl. 
| om. 


of Lznvinc and ResToRING. 109 


Com. 384. 389. 440. 1 Pow. Cont. pa I 
Trea. Eq. Forb. ed. 197. 380. ** 
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CHAP. XLII. 


Or LENDING AND RESTORING. 


F money, corn, wine, or ſuch other thinge, 

which cannot be re- delivered, be occupied 
or borrowed, if it periſh, it is at the peril of the 
borrower, 


But if a horſe, or a cart, or ſuch other things, 


as may be uſed and delivered again, be uſed in 
ſuch manner as they were lent, if they periſh, 
he that owneth them ſhall bear the loſs, if they 
por not through the default of him that did 
borrow them, or that he did make a promiſe at 
the time of delivery to re- deliver them ſafe 
again. If they be occupied in any other wiſe 
than according to the lending, in what wiſe ſo- 
ever it periſh; if it be not in default of the 
owner, he that did borrow them ſhall be charged 
with them in law and conſcience. . 

If a man have goods to keep a certain day, he 
ſhall be charged or not charged after as default 
or defaults are in him. 

But if he have any thing for keeping them 
ſafe, or make promiſe to re-deliver them, he 
ſhall 'be charged with all chances that may fall, 
becauſe of his promiſe. 


If a man find goods of another man's, if they 
be hurt or loſt by the negligence of him that 
found them, he ſhall be charged to the _ 

js | 


[92]. 


[93] 
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If a common carrier go by ways that be dan- 
gerous for robbing, and will drive by night, or 
other unfit times, and is robbed; or if he do 
ovyer-charge his horſes, or driveth ſo that his 
ſtuff fall into the water, or otherwiſe be hurt b 
his default, he thall be charged by his default. ( 5 

And if a carrier would per cale, refuſe to car- 
ry, unleſs a promiſe were to him, that he ſhall 
not be charged with any ſuch miſdemeanor, that 
promiſe were void. | 

Every innholder is bound by the law bona & 
catalla of his gueſt to keep in ſafety, ſo long as 
it is within the inn, if the gueſt did not deliver 
them unto him, nor aequaint him with them, 

He ſhall not be charged if the ſervant or com- 
panion of the gueſt do imbezil them; or if the 

{t do leave them in the outward court. F 

The horſler ſhall'not anſwer for the horſe that 


is put to paſture at the requeſt of the gueſt ; but 


if he do it of his own head he ſhall. 

If any man offer to take away my goods, I may. 
lay my hands upon him, and rather beat him 
than ſuffer him to take or carry them away. 


5 
— 


C HAP. XLIV. 


How far other Men's Contracts and 


Mi1sDEMEANoORS do bind us. 
| A Man ſhall be bound by many treſpaſſes of 


his wife, but not to ſuſtain corporal pu- 


niiument for it. 


— 


(1) A carrier is anſwerable if the goods be damaged, 

whether by his default or not, unleſs it be by the act of 

Goch as by lightning, &c. 1 Stra. 128. ; 
For 
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For murder, felony, battery, treſpaſs, borrow- 
ing or receiving of money in his maſter's name 
by a ſervant, the maſter ſhall not be charged, 
unleſs it be done by his command, or came to 


his uſe by his aſſent. | 

If I command one to do a treſpaſs, I ſhall be 
a treſpaſſer, (1) or otherwiſe if 1 do but conſent. 
There is no acceſſary in treſpaſs. 


We ſhall be charged if any of our family lay [94] 


or caſt any thing into the highway, to the nu- 
ſance of his Majeſty's liege people. * 

Every man is bound to make recompence for 
ſuch hurt as his beaſts ſhall do in the corn or 
graſs of his neighbour, though he knew not that 
they were there; and for his dogs, bears, &c. if 
they hurt the goods or chattels of any other, for 
that he is to govern them. 

A man ſhall not be charged by the contract of 
his wife, or his ſervant, if the thing come to his 
uſe, having no notice of it. But if he command 
them to buy, he ſhall be charged though they 
come not to his uſe, or had notice thereof. 

If a wife or ſervant uſe to buy or ſell, if he 
ſell his maſter's horſe, and exchange his ox for 
wheat that cometh to his maſter*s uſe, his maſter 
may not have an action of treſpaſs for it; but he 
ſhall be charged for the corn, and the other need 
not to ſhew that he had warrant to buy for 
him. 

If a man ſervant that keepeth his ſhop, or that 
uſeth to ſell for him, ſhall give away his goods, 
he ſhall have treſpaſs againit the donee. 


0 
_—_— 


(1) This muſt be underſtood to extend only to ſervants © 
and others over whom I may have a lawful authority; and 
in the caſe of a ſervant he is not excuſed, 3 Bl. Com. 429. 


Buk 
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But if I deliver my goods to another to 
to my uſe, and he do give them away, I ſhall 
not ; for the donee bad not notice whoſe goods 
oy were, as in the caſe of the ſervant. 


a man make another his general receiver, 


which receiveth money, and maketh an acquit- 
tance, and payeth not his maſter, yet that pay- 
ment diſchargeth the debtor, | 

If a ſervant keep his maſter's fire negligently, 
an action lieth againſt the maſter. (1) Other- 


. wiſe, if he bear it negligently in the ſtreet. 


If I command my ſervant to diſtrain, and he 
br an on the diſtreſs, he ſhall be puniſhed, 
not 1. 

If a man command his ſervant to ſell a thin 
that is defective, generally to whom he can ſ 
it, deceit lieth not againſt him: otherwiſe if he 
bid him fell it to ſuch a man, it doth. | 

A contract or a promiſe made to the wife is 
good, when the huſband doth agree; ſo it is to 
a ſervant; and it ſhall be faid to be made to the 
huſband and maſter himſelf. | 

If a man taketh a wife that is in debt, he ſhall 
be charged with her debts during her life; if 
ſhe die, he ſhall be diſcharged. (2) | 

See more concerning the law * contracts, 1 Bl. 


Com. 428, 433. 2d ibid. 443. 1 Pow. Cont. paſ. 


— 


(1) The law in this reſpect has been ſince altered by ſtat. 

6 Anne, c. 3. which enacts that an action ſhall not lay againſt 

any one in whoſe houſe or chamber a fire ſhall accidentally 

begin. If it happen through the careleſſneſs of a ſervant he 
ſhall forfeit 100 J. or ſuffer impriſonment. 

2) Except as to ſo much of her property as he did not 

ace into poſſeſſion during her life, for which he is an- 


| ſwerable as admiviſtrator of bis wife. 1 P. Vi. 468. 


CHAP. 
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CH AP. XLV. 
WILLS up TESTAMENTS. 


TTAVING hitherto treated of ſuch con- 
tracts as do take effect in the life-time of 


e parties, with their differences, it is now to 
deal with inſtruments which take effect after 
their deaths, that thoſe things which they have 
preſerved with care, and gotten with pains in 
their life, might be left to their poſterity in peace 
and quietneſs after their death: of which fort 
are laſt wills and teſtaments. 


There are two forts of WILLS, Written 
| and Nuncupative. 


A nuncupative teſtament is when the teſtator 
doth by word only, without writing, declare his 
will before a ſufficient number of his chattels 


only; for lands paſs not but by writing. It may 


for the better continuance after the making be 
put in writing, and proved; but it is ſtill a teſ- 
tament nuncupative. (1) 

A written teſtament is that, which at the very 
time of the making thereof is put in writing, 
by. which kind of —— in writing only ] 
and tenements paſs, and not by word of mouth 


T'wo things are required to the perfection of 


a will by which lands paſs, viz. firſt, writing, 


— — 


— 


(1) By ſtat. 4 and 5 Are, e. 16. nugcupative wills muſt 


[96] 


971 


de put into writing within ſix days after the making—other _ 


regulations are alſv made reſpecting theſe wills by the ſame 
Rat. and alſu by ag Car. 2. c. 3. 19. 


a which * 


[58] 
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which is the beginning; ſecondly, the death of 
the deviſor, which is the finiſhing. (2) 

In a will of goods there muſt be an executor 
named; otherwiſe of lands. 4 

A man may make one executor . or more 


imply, or conditionally for a time, or for par- 


cel of his chattels, 

If no executor be named, then it ſtill ret: in- 
eth the name of a laſt will, and ſhall be annexed 
to . letters of adminiſtration in regard of the 

ift. | 5 
7 Gavilkind lands may be deviſed by cuſtom. 
Lands holden in ſocage tenure are all deviſable 
in writing, but knights ſervice two parts in 
three. (3) 

Fear, fraud, and flattery, three unfit accidents 
to be at the mating of a will. 

A woman may make a will of the goods of 
her huſband by his conſent and licence: by 
word is ſufficient, and of the goods ſhe hath as 
executor without his conſent; but ſhe cannot 
give them unto him. ; 

A boy after his age of fourteen, and a maid 
after her age of twelve, may make a will of their 

s and chattels by the civil law. (4) 

The will of the donor ſhall be always ob- 
ſerved, if it be not impoſſible, or greatly con- 
trary to the law. ; 

A deviſor is intended inobs conſilii, and the 


(2) It is further neceſſary (by , 4 of the loſt-mentioned” 
act) that it be ſubſeribed by the teſtator in the preſence of 
tliree or four credible witnelles. x 

(3) Since ſtat. 12. C. 2 c. 21. convert ng the military 
mto ſocage tenuccs, all lands are deviſeable at the pleaſure 
of the owner. | | 

(4) Ani! fo too by the common law. id. Ce. Lit. 13th: 
ed. 89. b. 4. 6. P 

| law 
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law ſhall be his counſel; and according to his 
intent appearing in his will, ſhall ſupply the de- 


fect of his words. 


A prerogative will is hve pounds in another 


dioceſe. 


A man may not traverſe the probate of a teſta- 


ment, or letters of adminiſtration directly, but he 


may ſay againſt the teſtament, that the teſtator 


never made the party his executor. 


See further as to the doctrine of -wills, 2 BL, 


Com. 503. Lil. Conv. — 3 Shep. T. C. 23. 
Wood Inſt. 308. ; y 


PG — 


DEVIS ES. 


Deviſe ought to be good and effectual at 
| the time of the death of the deviſor. 
Ihe deviſee may not enter into the term, 

or take a chattel, b 
executor, | 

But he may ſue for it in court chriſtian. 

Into franktenement or inheritaace he may 
enter. CER 


ut by the delivery of the 


[99] 


Deviſees are purchaſees: as if a leaſe for 


years be willed to a man and his heirs, the heir 
ſhall bave it; for heir is a name of purchaſe 
here. | 

A reverſion of lands or tenements will 2 by 
the name of lands and tenements in a devi 

If a man deviſe all his lands and tenements, 
a .leaſe for years doth not paſs where he hath 
lands in fee; and alſo a leaſe there, otherwiſe it 
will. | 1 * 


—— — — — 2 
— 


— 
alan. a N 
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If a man deviſe all his goods, a rent=-charge 
which he had for years will paſs, and zl] other his 
perſonal chattels. ( | 

And if a man give all his moveables to one, 


he ſhall have all his horſes, cattle, pans, and per- 


ſonal chattels; and all his immoveables to ano- 
ther, he ſhall have all his corn growing, and 
fruit on his trees, and the chattels real. 

A man may deviſe lands or goods to an infant 
in the mother's belly, or goods to the church- 
wardens of D. | | 

There is great diverſity where the property 
is deviſed; and when the occupation is deviſed 
2 man may deviſe, that a man ſhall have the oc- 
cupation of his plate, or other chattels during his 
life, or for years, and if he die within the term, 
that it ſhall remain to M. A. and it is good; for 
the firſt hath but the occupation, and the other 
after him ſhall have the property. 

But if a chattel be given to one for life, the re- 


mainder to another, the remainder is void. (2) 


For a grant or deviſe of a chattel for an hour 
is good for ever, and the deviſee may diſpoſe of 
it; but if he do not, the other ſhall have it. | 

A man may deviſe his lands he holdeth in leaſe, 
but not his leaſe under this condition; provided 
that if the deviſee die within the term, then he 
ſhall have it. 

If a man will his goods to his wife, and that 
after her deceaſe his ſon and heir ſhall have the 
houſe wherein they are; ſhe ſhall have the houſe 
for term of her life, yet it is not deviſed unto her 
by expreſs words, But it doth appear, that his 
intent was ſo by the words. 


(1) Vi. If it appear from the context of the will, that the 
teſtator intended to comprize them. 
(2) Fid ſepra chap. 12. u. 2z. If 
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If a man willeth his lands to his wife till his 
ſon cometh to the age of twenty-one years, and 
the woman taketh another huſband — dieth, che 
huſband ſhall have the intereſt. 

By a deviſe, a man may have the fee- ſimple 
without expreſs words of heirs: as if lands be 
willed to a man for ever, or to have and to hold 
to him and to his aſſigns, & c. 

By will, lands may be entailed without the 
word Body: as if lands be given to a man 
1 his heirs male, it doth make an eſtate 
tall, 

If a man will that his executors ſhall ſell his 
lands, the inheritance doth deſcend to the heir; 
| yet the executors may enter and enfeoff the 
vendee. 

But if lands be given to the executor to ſell, 
and they receive the profits thereof to their own 
uſe, and do not ſell the ſame in reaſonable time, 
the heir may enter. 

An executor may ſell if the others will not. 

If lands be recovered againſt tenant for life, 
or for years, by an action of waſte or former title, 
he may not give his corn. +: 
If the cogniſee have ſown the lands, and the 
cogniſor bring a ſcire, he may give the corn 
ſown. | 

If a man deviſe omnia bona & catalla, hawks 
nor hounds do not paſs, nor the deer in the park, 
nor the fiſh in the ponds, | 
Jid. more learning reſpecting wills, 2 Bl. Com. 
380. Co. Litt. 111. 176. b. Lil. Con. 10a. 
473. Wood In. 282. Shep. T. c. 23. Gilb, 
Dev. Pow. ditto paſ. 
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CHAP. XLVII. 
ones. 


N executor is he that is named and ap- 
pointed by the teſtator to be his ſueceſlor 

in his ſtead to enter, and to have his goods and 
chattels, to uſe actions KN his debtors, and 
legacies ſo far as his goods and chattels will ex- 
tend. | 
Where two executors are made, and. one dot! 
prove the will, and the other doth refuſe, not- 
withſtanding he that refuſeth may adminiſter at 


His pleaſure, and the other muſt name him in 


every action for every duty due to the teſtator, 
and his releaſe ſhall be a good bar. If he do ſur- 
vive he may adminiſter, and not the executor of 
him that died: but otherwiſe if all had refuſed. 
If one prove the will in the name of both; he 
that doth not adminiſter ſhall not be charged, 
I the executor do once any action that is pro- 
per to an executor, as to receive the teſtator's 
debts, or to give acquittance for the ſame, &c. 
he may not refuſe, 41 
But other acts of charity or humanity he may 
do, as to diſpoſe of the teſtator's goods about the 
funeral, to feed his cattle leit they periſh, or to 
keep his goods left they be ſtolen : theſe things 
may every one do without danger. 
Vhen executors do bring an action, it ſhall be 
in all their names, as well of them that do refuſe 


* 


as of others. 


But an action muſt be brought againſt him 
that doth adminiſter only; and he which firſt 
cometh ſhall tirit anſwer, 


2 An 
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An executor of an executor is executor to 
the firſt teſtator, and ſhall have an action of debt. 
account, Qn or of treſpaſs, as of the goods of the 


firſt teſtator carried away, and execution of ſta- 


tutes and recognizances, Sc. 25 Ed. 5. 

The title and intereſt of an exccutor is by the 
teſtament, and not by the probate, but without 
ſhewing it they may releaſe the probate, 

The juſtices will not allow them to ſue 
actions. (I) 4 

The executor ſhall have the wardſhip of the 
body and lands of the ward in knights ſervice, 
but not in ſocage and leaſes for years, and rent- 
charges for years, ſtatutes, recognizances, bonds, 
lands in exccution, corn upon the ground, gold, 
ſilver, plate, jewels, money, debts, cattle, and all 
other goods and chattels of the teſtator, if they be 
not deviſed, and may deviſe them: but if he do 
will omnia bond & catalla = the goods of the 
teſtator paſs not, neither ſhall they be forfeited 
by the executor, 

An executor is chargeable for all duties of the 
teſtator that are certain, but not for treſpaſs, nor 
for receipt for rents, nor for occupation of lands, 
as bailit or guardian in ſocage, &c. for this is not 
any duty certain fo far as he ſhall have aſſets. If 
the executor Co waſte the goods of the teſtator, 
he ſhull pay them of his own. 

An cxccutor ſhall not be charged but with 
ſuch goods as come to his hands; but if a 
{tranger take them out of his poſſeſſion, they are 
allets in his hands, | 

If an executor take goods of another mpn's 
among!t the goods of the teſtator, he ſhall be ex- 
cuſed of the taking in treſpals. 


(1) They may commence actions, but the defendant need 
not plead till the probate is produced, Vent. c. 3. ; 
Dutics 


[104] 
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o ADMINISTRATORS. 


Duties by matter of record ſhall be ſatisſied 
before duties by ſpecialty; and duties by ſpe- 
cialty beſore charges; legacies befcre other 


duties. (1) 


An executor may pay a debt or credit of 
ſome kind, depending the writ, before notice 
of the action, but not after notice or iſſue 
joined. | 

An executor may pay debts with his own 
money, and retain ſo much of the teſtator's goods, 
but not lands appointed to be ſold. | 
Any of thet: words, *** recipere, 
borrowed, or any word that will prove a man a 
debtor, or to have the money, if it be by bill, will 
charge the executor or adminiſtrator, but not the 
heir if he be not named. : 

See more concerning executors, Wood Inſt. 310. 
2 Bl. Com. 504. Co. Litt. 239. b. 264. b. 
Went, Ex, c. 12. 


„ __ ————_— 
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CHAP. XLVIN. 


ADMINISTRATORS. 


N adminiſtrator is he to whom the ordi- 


nary of the place, where the inteſtate dwelt, 
committeth the teſtator's goods, chattels, credits, 


rights, 


For whereſoever a man dieth inteſtate, either 


for that he was ſo negligent he made no teſta- 


ment, or made ſuch-an executor as refuſed to 


(1) Debts of every kind, as well by Hin, contrad as by re- 
cord and ſpecialty, muſt be paid before /egacier. Went. c. 12. 
and by ſeveral ſtar utes, certain other duties are preferred to 
theſe, vid. 30 Car. 3. c. 3. 9 Anne, c. 10. 17 Geo 2. c. 38, 


prove 
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prove it, or otherwiſe is of no force; the ordinary 
may commit the adminiſtration of his goods to 
the widow, or next of kin, or to both, which he 
pleaſeth, making requeſt, and revoke it again at 
his pleaſure. | | 

he ordinary may aſſign alſo a tutor to 
the inteſtate's children, to his ſons until twelve 
years. 

But fo that it may be not a prejudice to him 
that is the guardian : and after thoſe years he or 
ſhe may reſpectively chuſe their own curators, 
and the guardian may confirm them, if there be 
no good order taken by their father's will. 


s if ſuch a tutor die, the infant cannot have 


an action of account againſt his executor. -» 
The power and charge of an adminiſtrator is 
equal in every point to the power and charge of 
an executor, (1) A man may have an action of 
the caſe againſt the executor or adminiſtrator 
upon the aſſumption of the teſtator, upon good 
; conſideration, or debt for labourers wages, by 
the ſtatute, 3 
And if a man make an infant his executor, 
the ordinary may commit the execution of the 
will to the tutor of the child to the child's be- 
hoof, until he be of the age of ſeventeen years, 
and if it be granted for longer time it is void. 
An adminiſtrator durante minoritate may do 
nothing to the prejudice of the infant, he ma 
not ſell any of the goods of the deceaſed, unlel⸗ 
it be upon neceſſity; as for the payment of debts, 


([.) The power and duty of an adminiſtrator are by fla- 
tute 31 Ed. 3. c. £1. rendered nearly the ſame as thoſe of 


executors, but they ſtill differ in ſome reſpecte; as if there 


be ſeveral adminiſtrators, one of them cannot zeleaſe det ts 
or fell goods without the others joining, as an executor 
may. 1 tk. 460, 


G x or 
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or that they would periſh ; nor let a leaſe for A 


longer time than whilſt he is executor. . 
An infant upon the true payment of a deb 
due to the teſtator may make an acquittance, and 
it ſhall be good. 5 8 
For a child may better his eſtate, but not 
make it worſe. | | 


—_— _— K 
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IX. 


ry a man die ſeiſed of any lands, and do not diſ- 


poſe of them by his will, they deſcend to his 
heir, as aforeſaid. . 29 
And he ſhall have not only the glaſs and 
wainſcot, but any other of ſuch like things affixed 
to the freehold or ground; as tables dormant, 
furnaces, vats in 3 or dyehouſe, and 
the box or cheſt wherein the evidences are, the 
hawks and the hounds, the doves in the dove- 
houſe, the fiſh in the pond, and the deer in che 
park, and ſuch like. 
He ſhall be charged by ſpecialty for the debts 
of his anceſtor, ſo long as he hath aſſets, if the 


- executor or adminiſtrator haye not ſufficient. 


[ [ 108] 
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* 


No law nor ſtatute doth charge the heir for the 
wrong or treſpaſs of his father, but by expreſs 
words. 


Widow. 


The widow ſhall have all her apparel, her 
bed, her copher, her chains, borders, and jewels, 
by the honourable cuſtom of the realm, except 


her huſband unkindly give any of them _ 
Or 


- 
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Or be it in debt, that it cannot be paĩd without 


her bed, Ic. yet ſhe ſhall have her neceſſary 


apparel, | 


—_—— 
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What things are ARBITRABLE, and what not. 


HINGS and actions perſonal incertain are 
arbitrable; as tr taking away of a 
ward, Cc. (1) 


But things certain are not arbitrable, but 


when the ſubmiſſion is by ſpecialty, if they be 


not joined with others incertain; as debt with 


treſpaſs. g 


Mlatters concerning the commonwealth, ſome 
are not arbitrable; as criminal offences, felonies, 
and ſuch like, concerning the crime. , 

In the ſubmiſſion, three things are to be re- 


garded; 


Firſt, That it be made in writing with the 


rties covenants, or bonds ſubſequent and ſuf- 
cient to bind them, their heirs, executors, and 
aſſigns to perform the award which ſhall be 
thereupon made, that both the arbitrators may 
know their power, and the parties revoke not 


—— — 


(2) By 9 and 10 Wil. 3. c. 15. . 1. merchants and others 
deſiring to end any controverſy (for which there is no other 
remedy than a perſonal action, or ſuit in equity) by arbitra- 
tion, may agree that their ſubmiſſion ſhall be made a rule 
of court ; and the ſame ſhall be made a rule accordingly ; 


[ 199 ] 


and the parties ſhall ſubmit to and finally be concluded by 


ſuch arbitrament, 


G 2 their 
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their power; for all is void that is not contain- 
ed in the ſubmiſſion, or neceſſarily depending 
thereupon; and the arbitrator's labour is loſt, 
if they want means to compel the ſame to be 
executed. | DB he 

Secondly, That there be power given to them 

fufficient to do all things neceſſary for the order- 
ing of the controverſies; as to appoint times and 
places for their meetings, to examine and decide 
the matters committed, and to bring their parties 
with their proofs, evidences, and witnefles, thither 
together before them, and to puniſh the place 
defective, and to expound and correct ſuch 
doubtful ſentences and queſtions, as may ariſe 
upon their award, afterwards inconvenient to 
either parties, contrary to equity and the arbi- 
trator's good meaning; which inconveniencies 
were not before by them ſeen at the making of 
the award. Temporis fila veritas. 

Thirdly, Convenient time and place are to 
be limited for the yielding up their award to the 
parties, or to their aſſigus. | 


Sie things to be regarded in an Arbitrament. 


1. That it be made according to the very ſub- 
miſlion touching the things committed, and every 
other eircumſtance. + vp 
2. That it be a final end of all controverſies 

committed. | 
3. That it appoint either party to give or do 
unto the other ſomething beneficial, in appear- 


* ance at leaſt, 


4. That the performance be honeſt and 
poſſible, | | 

5, That there be a mean how either part 2 

e 


- 
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the law may attain unto that which Is thereb 
awarded unto him. | 7 
6. That every party have a part of the award 
delivered unto him. 2 
For if it fail in any of theſe points, then is the 
whole arbitrament void, and of none effect. 


Examples thereof. 


1. An award that the parties ſhall obey the 
arbitrament of A. M. is void, for power may not 
be aſſigned. 
An award that any of the parties ſhall be bound. 
or do any other act by the advice of the arbitra-— 
tor, is not good, except it be in the ſubmiſſion.ſoz [111 
but that the parties ſhall be bound, or make al- 
ſurance by the advice of counſel, is good. 
2. An award that the 2 ga ſhall be non- 
ſuited, is not good; becauſe it Wis no final _ 
for the party may begin again: the party do 
withdraw 1 fait => | MAY 
If the ſubmiſſion be of divers things, and the 
award only of ſome of them, yet-is the award 
good for that part; as if the ſubmiſſion be of all 
actions real and perſonal only, or if it be only 
de lee, ; : 
3. If to ſubmit themſelves to the arbitrament 
of all treſpaſſes, and it is awarded that the ene 
ſhall make amends to the other, and nothing, is 
awarded for the other's benefit; this — * 
void. 3 
So it were if one of them ſhould go quite 
againſt the other, if the ſubmiſſion were not by | 
bond; for an award muſt be final, obligatory, - | 
and ſatisfactory, to both parties. | 
An award, chat cither party ſhall releaſe to the 
” 63 " anr 
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other all actions, and that becauſe the one hath 
treſpaſſed more than the other, he ſhall pay to the 
firſt, is good. 

In debt or treſpaſs of goods taken, that the de- 
fendant ſhall retain part, and the plaintiff to have 
the reſt, is not good. N 

4. An award that one of the parties ſhall do 
an act to any ſtranger, the act is void, if the 
parties be not bound. | | 

Or if it be that he ſhall cauſe a ftranger to en- 
feoft, or be bound to the other party, becauſe he 
hath no means to compel the ſtranger. | 

5. An award is void if it be neither executed, 
nor any means by law for the execution thereof: 
as if it ſhould be awarded, tha one ſhould pay 
the other ten pounds, this is good ; for he ma 
recover the ſame by an action of debt, But if it 
were awarded, the one ſhould deliver to the 
other an acre of land, or do ſuch like act execu- 
tory, it were void if it be not delivered ftrait 
way, or proviſion made by bond or otherwiſe, to 
compel the payment thereof according to the 
award, if the ſubmiſſion be not by fpecialty. 

6. Indentures of arbitrament muſt be made 
of ſo many parts, that every perſon may have a 
part. 


Arbitramentum æguum tribuit cuique ſuum. 


An award is commonly made by laymen, and 
ſhall be taken according to their intent, and not 
5 in ſo preciſe a form as grants or pleadings, but 
WW [x13] as verdicts; yet the ſubſtance of the matter 
WW ought to appear either by expreſs words, or by 

| words equivalent, or by thoſe that do amount 

thereunto. | ; 
But it were good that awards were drawn up 
y 
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by ſome that is ſkilful, for the avoiding of con- 
— which otherwiſe may ariſe about the 


e. 

An agreement is made between the parties 
themſelves: there muſt be a ſatisfaction made to 
either party preſently, or remedy for the recom- 
pence, or elſe it is but an endeavour to agree. (1) 

Tender of money without payment, or agree- 
ment to pay money at a day to come, is not any 
ſatisfaction before the day be come, and the money 
be paid. It cannot be ed in bar in an action 
of treſpaſs ; for that as the other party hath no 
means to compel the other to pay the money, fo 
he may refuſe it at the day if he will. Other- 
wiſe in an arbitrament: but money paid at a day, 
before the action is brought, is a good plea. 


— 
—— 


(1) By 29 Car. 2. c. 3. every agreement not to he per- 
formed withia a year muſt be in writing, and-ſigned by the 
parties ; and vid, ſup, chap» 42+ . Is 
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By Sir FOHN DODERIDGE, Kant. 
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or PARTICULAR ESTATES. 


Particular eſtate is ſuch as is derived from 
a general eſtate, by ſeparation of one from 
the other; as if a man ſeiſed in fee-fimple of 
lands or tenements, doth thereof creat by gift or 
grant an eſtate-tail, or by demiſe, a leaſe for life, 


or any eſtate for years, theſe are in the donee or 


leſſee, Particular eſtates in poſſeſſion derived 
and ſeparated from the fee - ſimple in the de- donor 
or leſſor in reverſion. 

Alſo if lands be demiſed to A. for life, the 
remainder to B. and the heirs of his body, tho 
remainder to C. and his heirs, the eſtate for life 
limited to A. the eſtate tail limited to B. are par- 
ticular eſtates derived ut ſu pra, and ſeparated in 
intereſt from the fee-ſimple: the remainder 

| given 


— 
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given to C. albeit the ſame remainder doth de- 
pend upon thoſe particular eſtates. 

And of particular eſtates ſome are created by 
agreement between the parties, as the particular 
eſtates before ſpecified ; and ſome by act of lavz, 
as the eſtate in tail apres poſſibility de iſſue ex- 
tin, eſtates by the curtely of England, dower 
and wardſhip: For albeit an eſtate in dower be 
not complete until it be aſſigned, which often- 
times is done by aſſent and agreement between 
parties; yet becauſe the party that ſo aſſigneth 
the ſame is compellable ſo to do by courſe of 
law, that eſtate alſo is ſaid to be created by law. 
Alſo an eſtate at will is a kind of a particular 
eſtate, but yet not ſuch as maketh any diviſion 
of the eſtate of which the leſſor is ſeiſed; for not- 
withſtanding ſuch an eſtate, the leſſor is ſeiſed of 
the land in his demeſne as of fee in poſſeſſion, 
and not in reverſion. | ; 
Alſo an eſtate at will is not ſuch particular 
eſtate whereupon a remainder may depend. But 
of all the eftates before mentioned, many fruitful 
rules and obſervations are both generally and 
particularly ſo lively ſet forth by Mr. LitTLE-= 
TON, in the firſt, ſecond, third, fourth, fifth, 
ſixth, ſeventh and eighth chapters of his firſt 
book, which is extant as well in Englih as in 
French, whereunto I refer you. 99 


* * 


— 


POSSESSION. 


T is further to be obſerved, that all eſtates 
1 that have their being are in poſleflion, re- 
verſion, remainder, or in right; but of all theſe 
poſſeſſion is the principal. There are two de- 


G 5 grees 


: 


[119] 


130 RE VERSION. 


grees of the firſt and chiefeſt poſſeſſion, in fait 
Ps in law or deed, is ſuch as is before ſpoken 
of ; and that is moſt proper to an eſtate which is 
preſent and immediate: but yet ſuch poſſeſſion of 
the immediate eſtate, if it be not greater than a 
term, doth operate and enure to make the like 
poſſeſſion of the freehold or reverſion, When a 
man is ſaid to have a term, it is to be intended 
for years: when it is ſaid, a man to have the fee 
of lands, it is alſo to be intended a fee-ſimple. 
Poſſeſſion is that poſſeſſion which the law it ſelf 
caſteth upon a man before any entry or pernancy 
of the profits :- as if there be father and ſon, and 
the father dieth ſeiſed of lands in fee, and the 
ſame to deſcend to the fon as his next heir; in this 
caſe, before any entry the ſame hath a poſſeſſion in 


law. So it is alſo of a reverſion expectant, or a 


remainder dependant upon particular eſtate or 
life: in which cafe, if tenant for life die, he in 
reverſion or remainder, before his entry, hath 
only poſſeſſion in law. All manner of poſſeſ- 
ſions that are not poſſeſſions in fait, are only poſ- 
ſeſſions in law: and it is to be obſerved then, if a 
man have a greater eſtate in lands than for years, 


the proper phraſe of ſpeech is, that he is thereof 
ſeiſed: but if it be for years only, then he is 
thereof poſſeſſed. But yet nevertheleſs the ſub- 


ſtantfve Paſſeſſion is proper as well to the one as 
to the other. 


RE VERSION. 
Reverſion is properly an eſtate which the 


law reſerveth to the donor, grantor, or 


T 121 ] leſſor, or ſuch like, which he doth diſpoſe * 


* 


PY 
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of his eſtate, when he doth diſpoſe leſs eſtate in 
law, than that whereof he was ſeiſed at the time 
of ſuch diſpoſition : as if a man ſeiſed of lands in 
fee, doth give the ſame to another, and the heirs 
of his body ; or if he doth diſmiſs the fame for 
life or years; in theſe caſes, the ſame reſerveth the 
reverſion thereof in fee to the donor or leſſor, and 
his heirs, becauſe he departed not with his whole 
eſtate, but only with a particular eſtate, which is 
leſs than his eſtate in fee: and ſuch reverſion is 
faid to be expectance upon the particular eſtate. 
Alſo if he that is but tenant for life for land, and 
doth by deed or parol give the ſame to S. in tail, 
or for term of his life, which is a greater eſtate 
than he may lawfully Giſpoſe : in this caſe, the law 
reſerveth a reverſion in fee in ſuch donor, though 
he were formerly but tenant for life, And the 
reaſon thereof is, for that by ſuch unlawful diſ- 
poſition, which by deed or word cannot be: with- 
out livery and ſeiſin, he doth by wrong pluck out 
the rightful eſtate in fce, from him that was 
thereof formerly ſeiſed in reverſion or remainder, 
and thereof by a priority of time, gained in an 
inſtant, he was ſeiſed of a fee-ſimple at the time 
of the execution thereof. But if a man ſeiſed of 
lands in fee-fimple, giveth the ſame to A. and 

his heirs, until B, : 
body; in this caſe the law reſerveth no reyerſion 
in the donor, becauſe the eſtate diſpoſed to A. is 
a fee- ſimple determinable, is in nature ſo great as 
; * eſtate which the donor had at the time of 
ſuch gift, and conſequently he departed thereby 
with all his eſtate, and thereby an apparent dit- 
ference is between a gift made to 4, and the 
heirs of his own body, and a gift made to him 
and his heirs until B. die without heir of his body; 
for in the one caſe, the donor hath but an eſtate 
tail; and in the other, a fee-ſimple determinable 
„ ; hath 


o die without heir of his - 


[122 
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hath a poſſibility of reverter : for if B. die with- 
out heir of his body, then whether £. be livi 
or dead it ſhall revert to the donor by ſuch poſ- 
ſibility of reverſion ; for he that hath but ſuch a 
N hath no eſtate, nor hath he power to 
give is poſſibility: but in the other caſe, the 
donor hath his eſtate in fee; and therefore he 
hath power to diſpoſe thereof at his pleaſure. 

See references to Chap. XIII. | 
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Remainder is a remnant of an eſtate diſ- 


poſed of to another at the time of creation 
of ſuch particular eſtates whereupon it doth de- 
pend: as if S. ſeiſed of lands in fee, demiſeth the 
ſame to B. for life, the remainder to C. and the 
heirs of his body, the remainder to D. and his 
heirs: in this caſe, S. hath a icular eſtate of 
the leſſor, it is then alſo diſpoſed to C and D. ut 
ſupra, whereby B. hath an eſtate for life, C a re- 
mainder in tail, and D. a remainder in fee, de- 
pending in order upon the particular eſtate in 
poſſeſſion. And in every remainder five things 
are - uiſite. : 

I 


eſtate, 
Secondly, That it paſs out of the grantor, 
donor, or leſſor, at the time of the creation 
of the particular eftate whereon it muſt de- 
pend. | 
- * Fhirdly, That it veſt during the particular 
eſtate, or at the inſtant time of the determina- 
tion thereof, x | 
Fourchly, That when a particular eſtate is 
5 | . - created, 


„That it depend upon ſome particular 
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created, there be a remnant of an eſtate left to 


the donor, to be given by way of remainder. 
Fifthly, That the perſon or body to whom 
the remainder is limited, be either capable at the 
time of limitation 2 2 _ in potentia 
ropingua, to be thereof capable during the par- 
eh ebase If lands be Eren to 7.8 and his 
heirs, the remainder for default of ſuch heir to 
J. D. and his heirs, that remainder is void, be- 
cauſe it .doth not depend upon any particular 
eſtate. But if lands be given to J. D. for the 
life 11 D. the remainder to J. B. his remainder 
is good, for it is not limited to depend upon a fee- 
ſimple, but upon a particular eſtate; which is 
only called an eſtate for life of J. B. deſcendable. 
If lands be given to B. for eleven years, if C. 
do ſo long live, the remainder after the death of 
C. to D. in fee, this remainder is void; for in 
this caſe, it cannot paſs out of the leſſor at the 
time of the creation of the particular eſtate for 
years: but if a leaſe be made to B. for life, the 
remainder to the heirs of C. who is then living 
this remainder is good, upon a contingency, that 
if C die in the life of g. tor that remainder may 
well paſs out of the leſſor preſently without abey- 
ance, without any inconveniency, becauſe only 
the inheritance ſeparated from the freehold is 
an abeyance, If lands be given for life, with 
a remainder to the right heirs of J. S. and the 
tenant for life dieth in the life of J. S. this re- 
mainder is void, becauſe it did not veſt or ſettle, 
either during the particular eſtate, or at the time 
of the determination thereof; for until J. S. die, 
no perſon is thereof capable by the name of the 
heir. 
But if lands be given to J. S. for term of his 
life, the remainder to his right heir, (in the 
| ular 
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N number) and to the heirs of his body, 
and after J. S. hath iſſue a ſon, and dieth, that is 
a good remainder, and the fon hath thereby an 
eſtate tail; for ug it were unpoſſible that ſuch 
remainder ſho uring the particular eſtate, 
becauſe during his life none could be his heir, 
yet it may be and did veſt at the inſtant of his 
death, which was at the time of his determination 
of the particular eſtate. : 
Concerning the fourth thing: if a man ſeiſed 
of lands in fee, granteth out of the fame a rent, 
or common to paſture, or ſuch like thing, which 
before the grant had no being, to J. S. for term of 
life, the remainder to 7. D. in fee, this remainder 
is void; becauſe of this thing granted, there was 
no remnant in the grant to diſpoſe. And becauſe 
N ſome heretofore have been of opinion, that albeit 
[ 126 ] the ſame cannot take effect, as another grant 
of a new rent or common; U? res magis valeat 
quam pereat. 
This is a rule in law, That a thing enjoined 
in a ſuperior degree, ſhall not paſs r the 
name of a thing in any inferior degree. And 
therefore, if be given unto two perſons, 
and unto the heirs of one of them; unto the huſ- 
band and wife, and heir of the huſband; and 
he that hath the eſtate of inheritance granteth 
the reverſion of the fame land to another in fee, 
ſuch grant is void; becauſe the grantor was 
thereof ſeiſed in a ſuperior degree, v:z. in poſe 
ſeſſion, and not in reverſion, as appeareth 22 Ed. 4. 
fol. 2. & 13 Ed. 3. Broke tle Grants 137. 
And concerning the firſt and laſt thing, If 
a leaſe be made of land for term of life, the 
' remainder to the Mayor and Commonalty of 
D. whereas there is no ſuch corporation there in 


being, 
43 
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being, this remainder is meerly void, albeit the 


King's Majeſty by his Letters Patents do create 


ſuch corporations during the particular eſtate; 


for at the time of ſuch grant the remainder was 


void; becauſe then there was no ſuch body cor- 
rate thereof capable, or potentia Srovinged to 
— created and made capable thereof during the 
particular eſtate, but the 8 thereof was 
then foreign and not probably intended. The 
like law is, If a remainder be limited to J. the 
fon of T. S. who had then no fon, and afterwards, 
during the particular eſtate, a ſon is born who is 
named J. yet this remainder is void; for at the 
time of ſuch a grant it was not to be probably in- 
tended, that 7. S. ſhould have any fon of that 
name. | | 
Alſo before the diſſolution of Abbies, if a leaſe 
of land were made to J. S. for life, the remain- 
.der to one. that then was a Monk, ſuch remainder 
was void for the cauſe before alledged, albeit we 
were dereigned during the particular eſtate, But 
if ſuch remainder had been limited to the firſt 
begotten ſon of J. S. it had been good, and 
ſhould accordingly have vefted in fuch a ſon after- 
wards. born during the particular eſtate. 
See references ta Chap. XII. 
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RIGHT. 8s. 
A Right in land is either clothed or na'ced : 
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a right clothed is when it is wrapped we 8 11281 


poſſeiſion, reverſion, or remainder. A 

right, which is moſt commonly called a right, is 
when the ſame is ſeparated from the poſſeſſion or 
remainder by diſſeiſin, diſcontinuance, or the de- 


veſting 
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veſting and ſeparating of the poſſeſſion: as for 
. If a leaſe of land be made for life to 
S. the remainder to J. D. in fee; in this caſe, 
S. hath a right clothed with a remainder. But 
if a ſtranger that hath no right or title, doth in 
the ſame caſe enter into the land by wrong, and 
put f. S. out of poſſeſſion, ſuch entry by wrong 
is called a Diſſeiſin: and therefore the poſſeſſion 
is moved from the right, by reafon thereof, the 
diſſeiſor is ſeiſed of the land, and J. D. hath alſo 
the like naked clothing to the remainder by ſuch 
diſſeiſin, is likewiſe deveſted and plucked out of 
him, cannot be reveſted in him during the right 
of ſuch particular eſtate, unleſs the poſſeſſion of 
ſuch particular tenant be therewith reveſted, 
which muſt be by his entry or recovery by ſuch 
ation; and by ſuch entry of the particular 


- tenant, or by his recovery with execution, the 


(129] 


_ remainder ſhall be inveſted as well as the parti- 
. cular eſtate, And ſo there is a right in goods 


and chattels, as well as lands, tenements, and 
hereditaments, which is alſo clothed with a 
poſſeſſion, ſo long as the rightful proprietor hath 
the ſame; but if another doth take them from 
him by wrong, he now hath only a naked right 
to the ſame, which cannot be by him granted 
for the cauſe before alledged; but yet he may re- 
leaſe his right there unto him that is thereof poſ- 
ſeſſed, for the ſame reaſon that is before alledged. 
If a releaſe of right happen to be forfeited to 
the King, his Highneſs may grant the fame by 
his prerogative, | 
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A DEED OF FEOFTMENT. () 
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By T. H. Gent. 
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The PREMISSES. 


JF OU may find in the premiſſes, firſt, the 
direct nomination as well of the feoffor as 
of the feoffee, together with their places of re- 
fidence, habitation, or dwelling, and their quali- 
ties, eſtates, additions, or conditions. Secondly, 
The certain expreiment and ſetting down of the 
lands conveyed. | | 
In Cm. Norg Conntatus dicitur d comitando, 
of accompanying together; for generally, at 
aſſiſes and ſeſſions, thoſe of that county where 


ſuch affiſes and ſeſſions are kept, uſe to be im- [134] 


panelled upon juries, &c. for trial of iſſue taken 
upon the fact betwixt party and party, and not 
thoſe in another county: and it is a common 
preſumption, that all perſons within their counties 


*— 


(1) The form of an /d deed of feoffment, with which 
theſe obſervations may be compared, the reader will find 
2 Blac. Com. Appind. No. 1. and a more modern one (wen 

drawn) 1 Bridg, Conv, p. 22. l 


take 
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veſting and ſeparating of the poſſeſſion: as for 
es; If a leaſe of land be made for life to 
S. the remainder to J. D. in fee; in this caſe, 
S. hath a right clothed with a remainder. But 
if a ſtranger that hath no right or title, doth in 
the ſame caſe enter into the land by wrong, and 
put f. S. out of poſſeffion, ſuch entry by wrong 
(| | is called a Diſſeiſin: and therefore the poſſeſſion 
| is moved from the right, by reafon thereof, the 
diſſeifor is ſeiſed of the land, and J. D. hath alſo 
the like naked clothing to the remainder by ſuch 
diſſeiſin, is likewiſe deveſted and plucked out of 
him, cannot be reveſted in him during the right 
of ſuch particular eſtate, unleſs the poſſeſſion of 
ſuch particular tenant be therewith reveſted, 
which muſt be by his entry or recovery by ſuch 
action; and by ſuch entry of the particular 
- tenant, or by his recovery with execution, the 
remainder ſhall be inveſted as well as the partr- 
. cular eſtate, And fo there is à right in goods 
and chattels, as well as lands, tenements, and 
[129] hereditaments, which is alſo clothed with a 
poſſeſſion, fo long as the rightful proprietor hath 
the fame; but if another doth take them from 
him by wrong, he now hath only a naked right 
to the ſame, which cannot be by him granted 
for the cauſe before alledged; but yet he may re- 
Teaſe his right there unte him that is thereof poſ- 
ſeſſed, for the ſame reaſon that is before alledged. 
If a releaſe of right happen to be forfeited to 
the King, his Highneſs may grant the fame by 
his prerogative, | 
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The PRE MISSEsS. 


OU may find in the premiſſes, firſt, the 
direct nomination as well of the feoffor as 
of the feoffee, together with their places of re:. 
fidence, habitation, or dwelling, and their quali- 
ties, eſtates, additions, or conditions. . Secondly, 
The certain expreiment and ſetting down of the 
lands conveyed. 1 
In Cm. Nor.) Conntatus dicitur a comitando, 
of accompanying together ; for generally, at 
aſſiſes and ſeſſions, thoſe of that county where 
ſuch affiſes and ſeſſions are kept, uſe to be im- 134 ] 
panelled upon juries, c. for trial of iſſue taken 
upon the fact betwixt party and party, and not 
thoſe in another county: and it is a common 
preſumption, that all perſons within their counties 


(1) The form of an / deed of f2offment, with which 

theſe obſervations may be compared, the reader will find 

2 Bl. Com. Appind. No. 1. aud a more modern one (wen 

drawn) 1 Bridg. Conv. p. 22. a 
take 


— 
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take notice of ſuch things as are there publickly 

done ; hereupon it happeneth, that where lands, 

Sc. lie in divers counties, if they be conveyed by 

ſeoffment, &c. livery of ſeiſin muſt be made in 
every county, where any parcel of the lands, &c. 

do lie. Otherwiſe it is of two parcels of land in 
one and the ſame county, The name County is 

in underſtanding all one with Shire, which is ſo 

called from dividing, and either of them contain 

a certain portion of the realm, which is parted 

into. counties or ſhires for the better government 
thereof, and the more eaſy adminiſtration of juſ- 
ace, Hence it cometh to paſs, that there is no 
parcel of this kingdom which lieth not within the 
circuit or precinct of ſome county or ſhire, There 
are reckoned in England 2 counties or 

ſhires, and in Wales twelve. The county of Ner- 

folk lying northward is ſo called in oppoſition to 
Suffolk, whictlieth towards the ſouth, each one 

in reſpect of other gaineth his name. Me 
The addition given to the feoffor, you may 


C135] pany to be Yeoman; the etymology whereof 


Verftegan fetcheth from Gemen, a word an- 
ciently uſed amongſt the Teutonicks, which (as my 
author faith) ſignifieth Vulgar or Common; and 

ſo the letter G by corruption being turned into 

the letter Y we ſay and read Yemen or Yeomen, 
Others (how probably I dare not affirm) derive 
it by contraction from theſe two words, viz. 
Young Men, Famous Mr. Camden in his Bri- 
tannia, after he hath reckoned up ſundry degrees 
both of Nobility and Gentry, ranketh Tromen in 
order next Gentlemen, naming them Ingenuous; 

in which ſenſe I apprehend Nomen to be mentioned 
in a certain ſtatute made 16 R. 2. and in divers 
other ſtatutes. And although the derivations of 
words be conveniently required in the law, and 

in 


1 
: . 


4 


The PREMISSES. 139 


in eyery liberal ſcience, (for Jgnoratis terminis ig- 


noratur & ars) yet to uſe the expreſſion of a learn- 


ed divine, though ſpoken in another caſe, Melius 


e dubitare de occultis quam litigare de incertis; © 


o J muſt leave you to your own conceit con- 
cerning the original of the word Ytroman, hav- 
ing only ſet you down. one or two opinions 


about it: however I muſt not — what Sir 
ng 


Thomas Smith ſaith in his Repub. lorum, who 
very truly and properly calleth him a Yeoman, 
whom the laws of England call Legalem bomi- 
nem, that is to ſay, — born: and Mr. 
Lambert in his Eirenarcha will excellently in- 
form you who are, and who. are not, probi & 
legales homines. | | 

There is no ſpecial, but only a general con- 
ſideration expreſſed in the feoffment, neither 


of which (as I conceive) 'is in ſuch caſe abſo- 


lutely material, (though I may ſay formal) in 
regard of the notoriety of deeds of feoffment, 


[135] 


c. for —_— ſein (as ſhall be faid after- 
elfonti 


wards) is ally required to make them 
perfect, which cannot be without the know- 
ledge of ethers, beſides the 3 themſelves : 
and a feoftment doth there 

a free and willing conſent ; otherwiſe, peradven- 
ture, it might have happened in a bargain and 
fale, before 27 H. 8. cap. 16. for the better illuſ- 


tration whereof take this example: you and 


another man agree together, that you ſhall give 
him a certain ſum of money for a parcel of land, 
and that he ſhall make you an aſſurance of it; 
you pay him the money, but he maketh you no 
aflurance; in this caſe, although the ſtate of the 


land be till in him; nevertheleſs the equity in 


conſcientia boni viri is with you, which equity is 
ed che Uſe; for which until the 27 H. 8. 


y always import 


cap. 


[137] 


110 DE DISS E. 

cap. 10. there was no remedy, (as ſaith Sir 
Francis Bacon) and that very truly, except in the 
court of Chancery; but the ſame ſtatute con- 
Joineth and annexeth the land and the uſe toge- 
ther, ſo you by this means for the conſideration 
have the land itſelf, without any further convey- 
ance, which is called a Bargain and Sale. But 
thoſe grave ſenators and worthy ſtateſmen, who 
made the ſaid act of the 27 H. 8. c. 10. for the 


transferring of uſes into poſſeſſion, wiſely fore- 


ſeeing that it would be very inconvenient and 
prejudicious, nay miſchievous, that men's poſſeſ- 
ſions ſhould upon ſuch a ſudden by the payment 
of a little money be tranſported from them, and 
perhaps in a tavern or ale-houſe, and upon ſtrain- 
able advantages, did diſcreetly provide in the ſame 
1 the ſaid act of 27 H. 8. cap. 16. that 
ands, c. upon the payment of money as afore- 
ſaid, ſhould not paſs without a deed indented and 
inrolled, as by the purport of the ſame act may 
appear. Now ſeeing that, before the ſaid act of 


27 H. 8. cap. 16. lands might paſs by bargain 


and ſale upon conſideration, without deed indent- 


ed and inrolled, and might not paſs without con- 


ſideration in ſuch manner: therefore I have heard 
lawyers fay, that conſideration is ſtill required in 
a bargain and fale, though it be by deed indented 
and inrolled, according to the fame ſtatute. Sure 
I am, that regularly in a deed of feoffment it is 
not ſo as formerly is declared, and for the reaſon 


before expreſſed. 


— 


DE DISS E. Have given.) 


HE word Dedi (by ſorce of an act of par- 
liament made 4 d. 1. c. 4. commonly 
led the ſtatute De Bigamis) implicth a war- 


\ 
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ranty to the feoffee and his heirs during the life 
of the feoffor; whereupon Fitzherbert in his 
Natura Brevium, fol. 1 34. b. puts a caſe to this 
effect, viz, If a man give lands to one in fee by 
| deed, by the words Dedi, Canceſſi, &c. hereby he 
ſhall be bound to warrant the lands of the feoffee 
by virtue of thoſe words; and if the feoffee be 
impleaded, he ſhall have his writ of Varrant. 

: Chart. againſt the feoffor, by reaſon of the words 

Dedi, Cunceſſi, &ci but not againſt his heir; for 

the heir not be bound to warranty, except 
the father bind himſelf and his heirs to warranty, 

Oc. by expreſs words in the deed. I know ſome 
alledge, that becauſe as well the ſtatute as Fitz- 
herbert mentions not only ded: but conceſſi alſo; 

therefore the one without the other implieth. no 
warranty: to whom it may be anſwered, That [139 
the ſtatute itſelf doth plainly prove againſt them; 
"” the concluſion thereof hath theſe words, 

 Tpſe tamen feoffator in vita ſua ratione 11 
425 ſui r and alſo Ns — 
timony of Sir Edward (ute may be produced 

herein, who affirmeth, that the ſtatute of Bigamis, 

anno T4 Elia. in the court of Common Pleas was 
expounded, as above is mentioned; namely, that 
dedi did imply the warranty. And Mr. Perkins, 
c. 2. ſaith, That dedi in a deed of feoffment com- 
prehendeth in it a warranty againſt the feoffor, 

and fo doth not the word Conceſ/s, ; 


1 * 
2 LY » - 1 — = 4 — - 9 * 
—  — ee — SIS 


CONCESSTISS E.—( Have granted.) 


1 Conceive the word Conceſſi in feoffments and 
grants, (the implied warranty excepted which 
Deai creates) to be of the ſame effect with _ 


| 
( 


ll 
l 
1 
: 
' 
| 
1 
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and alſo with Gnfirmavi, eſpecially in ſome caſes: 
to which purpoſe hear what Littleton in 
his chapter of Diſcontinnance: Allo (faith he) in 
ſome caſes, this verb dedi, or this verb conceſſi, 
hath the ſame effect in ſubſtance, and ſhall enure 
to the ſame intent as the verb confirmavi as if I 
be diſſeiſed of a carve of land, and I make ſuch a 
. deed, Sciant præſentes, &c. quid dedi to the diſ- 
[ 140] ſeiſor, c. or quod conceſſi to the ſaid diſſeiſor the 


faid carve, &c. and I deliver only the deed to 
him, without any livery of ſeiſin of the land, this 


= is a good confirmation, and as in law as if 
{ chere had been in the deed this verb confirmavi, 


Sc. | 


27 = * ah. A — * a 
we l *” 
3 A 


LIBERASS E.—C Have delivered.) 


HE word Liberavi I take to be of the 
- & © ſame nature with Tradidi, which I have 
often ſeen in feoffments; whereof it is remark- 
able, that Hephror the Hittite, when he aſſured 
the field of Machphelah to Abraham, Gen. 23. 
11. uſed the word trade, agrum trade tibi, that is, 
to Abraham, as S. Hierom's tranſlation reads it. 


1 


\ 


i. rt. 


— ccc 
— 


— nn AE T— 
— 


 FEOFFASS E. Hav enfeoffed.) 


HIS word cometh from feudum or feodum, 
which ſignifieth Fee; and is always, or for 


the moſt part, uſed in feoffments, as participating 
of the ſame nature. 


CON. 


\ 


GENEROSO: 3 


CONFIRMASS E—( Havi confirmed.) 
CNS the word Confirme, ſome- 
what may be gathered from hath been 
ſpoken about the verb conceſſiſſe, yet I cannot for- 
et how S. Hierom renders the expreſment of the 
Pd aſſurance of the faid field of Afachphelah to 
Abraham for a poſſeſſion, in theſe words, confir- 
matus 'eft ager, &c. Gen. 23.17. And nowTI 
come to the ſecond thing conſiderable in the pre- 
miſſes; namely, the Feoffee, whoſe addition is 
Genereſo. 


amo. 


— =. —— 


 GENEROSO. 


(GENEROSUS in Engliſh we read Gentle- 
man; which ſome derive' from the two 
French words Gentil Home, denoting ſuch a 
one is made known by his birth, ſtock, and 
race. Sir Thomas Smith calleth all thoſe Gen- 
tlemen that are above the degree of Yeomen ; 


| whence it may be concluded, that every Noble - 


man may be rightly termed a Gentleman, ſed non 


[ 141 


vice verſd. Mr. 21 conceiveth the reaſon of 


the appellation to grow, becauſe they obſerve 
8 ſuam, the propagation of their blood, 
y giving or bearing of arms, whereby they are 
difterenced from others, and ſhew from what fa- 
mily they are deſcended, | | 


Haredibus | 


J 


[142] 


-244 Heredibus & Aſſignatis ſuis, 


. Heredibus & Affgnatis ſuis.— (His heirs 
and aſſigns.) 


OME will have an heir ſo called quia beret 

in hereditate, or quia heret in ſe hereditas : 

but to let ſuch conceits of witty invention paſs, it 
is certain that an heir is ſo called from the Latin 


word Hæres. | ö 
Mr. Littleton in his chapter of Fee- Simple 


- faith, that theſe words [his Heirs] only make 
the eſtate of inheritance in all feoffments and 
grants, c. ſure then it is neceſſary for him that 


chaſeth lands, &c. in fee-ſimple, to have the 


ur 
Anon: run to himſelf & heredibus ſuis; for 


- life ſhall paſs, becau 


if it run only to himſelf & afſignatis * although 
livery and ſeiſin be made N y, and agree- 
able to the deed ; * thereby only an eſtate for 


there wanteth words of in- 


heritance: and yet without livery and ſeiſin, in 
the caſe aforeſaid, only an eſtate at will ſhall 


paſs. And the reaſon _ the law is ſo ſtrict in 


this thing, (as in many others) for to preſcribe 
and - appoint ſuch certain words to create and 
- make an eſtate of inheritance is, (as Mr. Plow- 
den faith in his Commentaries) for the eſchewing 


[143] 


and avoiding of incertainty, the very fountain and 
ſpring from whence floweth all manner of con- 


fuſion and diſorder, which the law utterly con- 


demneth and abhorreth. What herein hath been 
faid is to be apprehended and underſtood of per- 
fons in and according to their natural capacities. 
Yet perhaps an eſtate of inheritance may ſome- 
times paſs in a deed of feoffment by words, 
which may have reference and will relate to a 


certainty, for certum ef? quod certum reddi poteſ? : 
| as 


Totam. ill. pec. terre cont, 145 


as for example; You enfeoff me and my heirs 
of a certain piece of land, to hold to me and my 
heirs, &c. and I re-cnfeoff you in as lar 
ample, and beneficial manner as you enfeolſed 
me: in this caſe (they ſay) you have a Fee- 
ſimple for the reaſon above expreſſed. 80 I 
come next to ſee, what obſervations a deed of 
feoſtment further affordeth. | 


— 


Totam ill. pec. terre cont, —(All that piece 
of land containing.) 


ERY” neceſſary and convenient it is in 
deeds of feoffment, &c. to have the lands, 
Sc. thereby intended to be conveyed, certainly 
and expreſly to be ſet down, as well how much 
by eſtimation in quantity they do contain, as the 
quality of the fame, whether meadow, paſture, 
oc, 2 the ſpecies of land, ( which is the 22 
and the place where, and manner how, they exi 
and lie, the better to ſhun and avoid doubt and 
ambiguity, which oftentimes ſtir up occaſions of 
unkind ſuits and contentions betwixt party and 
party. I know that grammarians reading che 
word peciam will be ready to ſmile ; and alledge, 
that it cannot defend itſelf in bello grammatical:; 
which I eafily confeſs: but what then? What 
can they infer from hence? Will they therefore 
utterly condemn the uſe thereof? Methinks they 
_ ſhould not; but might give lawyers leave to 
ſpeak .in their own dialect, But what if ſome 


take exceptions at this word, having occaſion to 


meet with it here, what would they do ſhould 

they read the volumes of the law, where inſtead 

of bellum they ſhall find guerra; inſtead of Hu 
nl 


[144] 


they 


146 ACRA. 


they ſhall find boſcrrs, and ſub- boſcus, with a thou- 
ſand the like? Surely (as faith Eraſmus) they 
might commend or elſe condemn what they could 
not underſtand, or haply underſtar:ding, might 
admire from whence ſuch uncouth words ſhould 
proceed: for their better information (if I thought 
they would thank me for my labour) I could tell 
them that becauſe the Saxons, Danes, and Vor- 
mans, have all had ſome hand, or at leaſt a finger, 
in our law: therefore through the commixion of 
their ſeveral languages, it comes to paſs, that 
ſuch difficult terms and harſh Latin words (if I 
may ſo call them) are frequently obvious in the 
books and writings of the law. And indeed I 
fee no reaſon why any man ſhould object or 
cavil againſt the uſage of ſuch words, though 
they be not claſſical, ſeeing, that as well in the art 
of logick, as in philoſophy, there are found many 
words, which they call vocabaula artis, Vocables 
of Art, which can no better ſtand, according to 
the ſtrict rules of grammar, than the ancient 
words of law, which cannot be changed without 
much inconvenience. | ; 


ü JW. 


40 RA. 


" ACRA, in Englihh, an acre, ſeemeth to come 

from the Latin word _ An acre is 
taken to be a quantity of land containing forty 
perches in length, and four in breadth, Mr, 
Crompton, in his Juriſdiction of Courts, faith, 
that a perch is in ſome places more, and in ſome. 
places leſs, according to the different uſages in 
different countries; and ſo then it muſt needs * ä 
* , 0 
* 


PO! 
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of an acre. But ordinarily, or for the moſt part, 
a perch is accounted and eſteemed to contain ten 
foot and an half in length. I take it-to be the 

fame with that meaſure which we call a Rod or 
Pole. A perch in law Latin is called pertica or [ 146 ] 
perticata. See the ordinance made for meaſuring 
of land, anno 34 Ed. 3. in Pulton's Abr. title 
Weights and Meaſures. F 


U 


—— 
— 


QUARENTENA. 


Uarentena in Engl, a furlong or furrow 
long. Virlingus or firlingum is the ſame, 
It hath been ſometimes accepted and taken for 
the eighth part of a mile, anno 35 El. 6. and I 
have read that Firlingus or Firlingus terre con- 
tinet 32,acras, The Latins call it Stadiums 


* 4 » : L - 
— —_——— 1 — ne 


— — _ **» — 


ABBUTT O.—-( Abutting.) 


| U is a verb uſed by lawyers to ſhew 
how the heads of lands do lie, and upon what 
other lands or places, denoting for the more-cer- 
tainty what lands, &c. are adjacent about the 
lands, &c. abbuttalled. And now, that I may 
ſpeak once. for all, in regard that lawyers do ule 
to abbrevaate their as in writing, the reaſon 
is not (as ſome ignorantly have ſuppoſed) be- 
cauſe they cannot expreſs their terminations and 
endings, as they * to be, but becauſe of me 
. | 2 mul» 


4% 


148 MILITIS. 


[ 147.] multiplicity of buſineſs which they are to go 
through, oftentimes requiring very ſudden diſ- 
patch. Yet I could wiſh that the cuſtom of 
ſhort writing alicui ſcriptori non eſſet diſoendium; 
but I fear me too many hereby take cccaſion to 
be wilfully ignorant, which otherwiſe peradven- 

ture they would not do. | 


ert. 


1 TILES, amongſt the Latins, ſignifieth a 
Soldier; and in this place, and the like, 
Miles is to be Engliſhed a Knight, which (as 
Mr. Camden noteth) is derived from the Saxon 

Gnite or Cxight. The heralds will inform you 

of divers and ſundry orders of knights, if you 

pleaſe to conſult with them or their writings 
thereabouts. A knight at this day is, and an- 

Ciently hath been, reputed and taken for one, 

who for his valour and proweſs, or other ſer- 

vice for the good of the commonwealth per- 
formed, hath by the King's Majeſty, or his 
ſufficient deputy on that behalf, been as it were 

lifted up on high, advanced above or ſeparated 

from the common fort of gentlemen. The 
Romans called knights Celeres, and fometimes 
Eguites, from the performance of their ſervice 

upon horſeback ; and amongſt them there was 

an order of gentility ſtiled Ordo Equeſtrrs, but 

[ 148 ] diſtinguiſhed from thoſe they called Celeres, 
as ſeveral Roman hiitories do plainly W 

The Spaniards call them Cavellere's, the French- 

men Chevaliers, and the Germans Ricters 8 2 

. which 


/ „ 


CLERICT. 3 
which appellations evidently enough appear to 
proceed from the horſe, which may be ſome 
teſtimony of the manner of the execution of 
their warlice exerciſes. And ſurely it is a 
very commendable policy in ſtates to dignify 
well deſerving perſons with honourable titles, 
that others may thereby be ſtirred up to enter- 
priſe and undertake heroick acts, and encou- 
raged to the imitation of worthy and renowned 
VIITUES, . 


—— EE COT 2. 
„ 


IR MI GEX. 


 ARMEG E R, in Engliſh, ſignifieth Eſquire, 
from the French, EHeuier z and perhaps an 
Eſquire may be called Armiger gua/i arma gerens, 
from his bearing of arms. Ancient writers and 
chronologers make mention of ſome who are 
called Armigeri, whoſe office was to carry the 


| ſhield of ſome nobleman. Mr. Camden calls 


them Scutiferi, which ſeems to import as much, 
and homines ad arma ditti, They are eſteemed 
and accounted of amongſt us next in order to 
knights, | | 


ws, — 


CLERICH. 


CEE RICUS in Engliſh, we read Clerk. It 
hath with us two ſundry kinds of accepta- 
tions: in the firſt ſenſe it noteth ſuch a one who 
H 3 — 


4 
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150 The HABENDU M. 


by his practice and courſe of life doth exerciſe his 
pen in any of the King's Majeſty's Courts, or 
elſewhere, making it his calling or profeſſion. 
Hereupon you ſhall find in the Current of law 
mention made of divers Clerks: as for example; 


The Clerk of the Crown, the Clerk of Aſſiſe, 


the Clerk of the Warrants, the Clerk of the 
Market, the Clerk of the Peace, with many 


others. In the ſecond ſenſe, it denoteth ſuch a 


one as belongeth to and is employed about the 
miniſtry of the Church, that being his function; 
in which ſigniſieation it is to be taken in this 


place, and in the like: for I, for my part, did 


never find Clerk in the firſt ſenſe appropriated 
to any as an addition ſimply. We have the uſe of 
the word Clericus from Clerus or Clericatus, ſig- 
nifying the Clergy; that is to ſay, the whole 


"number of thoſe which properly ſo called, or 


rather ſtrictly, are de Clero ini; i. e. hærrdi · 
tate frve forte Domini; for Clerus cometh from 
ak, a Greek word ſignifying the ſame with /ors | 


in CTatin, namely, a Lot or Portion. 


* 


The HABEN D U MH. 


HE office of the habendum is to name 

again the feoffee, and to limit the cer- 
tainty of the eſtate; and it may, and doth ſome 
time, qualify the general implication of the eſtate, 
which by conſtruction and intendment of law 
paſſeth in the premiſſes: for an example whereof, 
ſee Buckler's cafe in the ſecond book of Sir Ed- 
ward Cale s Reports, and Throctmortan's caſe in 
"9 Plowden's 


The T E NEN DU A wa 
Plnuden's Commentaries, It is to be noted, that 


the premiſſes may be enlarged by the habendzum, 
but not abridged, as it plainly appeareth as well 
in the ſaid caſe of Throckmorton, as in Mertaſlic'a 
caſe reported allo by Mr. Plawden. And I have 
read (as my collections tell me) that it is re- 
quired of the habendum to include the premiſſes. 
Moreover, the habendum, (as M. NV. Eſq; hath it 
in the "Creatiſe of the Grounds and Maxims of 
the Law) muſt not be repugnant to the premiſſes, 
for if it be it is void, and the deed will take 
effect by the premiſſes, which is very worthy of 
obſervation, , 


EE CO — — — 


— W 


The TENENDYU M. 


HE tenendum, before the ſtatute of Quia 

_ emptores terrarum, made 18 Ed, 1. was 
vſually de feoffatoribus & hæredibus ſuis, & non 
die capitalibus dominis feedorum, Cc. vix. of the 
feoffors and their heirs, and not of the chief lords 
of the fee, &c. whereby there happened differs 
inconveniencies unto lords; as the loſing of 
their eſcheats or forfeitures, and other rights be- 
longing to them by reaſon of their. ſeignories, 
which as the ſame ſtatute expreſleth it, durum & 
difficile videbatur, &c. Whereupon it was grant- 
» provided, and enacted, Quod de cætero liceas 
unicuigue libero homini, terras ſuas ſeu tenement 
ſua, ſeu partem inde ad voluntatem — vendere, 
ita tamen quod feoffatus teneat terram illam [eu 
tenementum illud de capitali doming feodi illius, 
per eadem ſervitia & conſuetudines per que feoffa- 
tor ſuus illa priùs de eo tenuit. Que ęſtate fuit 
; H 4 Lait 
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152 The Clauſe of Warranty. 


fait (as faith one) pur Padvantage del ſeignior. 
Which ſtatute was made for the 2 of 
lords, and indeed I eaſily believe it. Now it is 


evident from that which hath been declared out 


of the faid ſtatute, that at this day the tenendum, 
where the fee - ſimple paſſeth, muſt be of the 
chief lords of the fee, &c. for no man ſince the 
ſaid ſtatute could ever convey lands in fee to 
hold of himſelf, out of which rule the King 
only (I think) may be excepted: and *tis not in 


. filence to be paſſed over, that where lands, &c. 


are conveyed in fee, though there be no fenen- 
dum at ail mentioned, yet the feoffes ſhall hold 
the {ame in ſuch manner as the feoffor held be- 


fore, guia fartis eft legis operatic, the ſtatute ſo 


determines. 


—— ———— _— 


— — 


The Clauſe of Warranty, Et ego & here- 
des mei, Sc. warrantizabimus, c. de- 
fendemus—(And 1 and my heirs, &c. 


will warrant, &c.) 


Fan, is a verb uſed in the law, and 
only appropriated to make a warranty. 
Mr. Littleton in his chapter of Warranty, faith, 
Que ceft parol, &c. that this word warrantize 
maketh the warranty, and is the cauſe of war- 
ranty, and no other word in our law; and the 
argument to prove his affertion is produced 
from the form and words uſed in a fine; as if 
he ſhould ſay, Becauſe the word defends is not 
contained in fines to create a warranty, 2 


The Clauſe of Warranty. 153 
the word warrantizo only; ergo, &c, which 
argument deduced and drawn d majore ad minus 
is very forcible, for the greater being enabled, 


needs muſt the leffer be alſo enabled; Omne [ 153] 


majus in ſe continet quod minus eft, & quod in 
majori non valet, nec valet in minori. But cer- 
tainly Mr, Littleton is to be underſtood only of 
an expreſs warranty in deed, and of a warranty 
annexed to lands, for there may be and are other 
words which will extend and enure ſufficiently to 
warrant chattels, &c. and which will imply a war- 
ranty in law; as dedi, &c, and excambium (as I 
have heard fay) implieth a warranty in law, waich 


from Glanvil's Vel in excambium, or eſcambium 


datione, I. 3. c. 1. may receive ſome confirma- 
tion. And Mr. Littleton in his chapter of Par- 
ceners, teacheth, that partition implieth a war- 
ranty in law, c. And leſt ſome may hear fay, 
that defendemus ſtands for a cypher, I will tell 
them what Brag, declareth of it ſpeaking about 
a warranty in deed from the feoffor and his heirs, 
"whoſe words are theſe, Per hoc autem quod dicit 
( ſcil. feeffator ) defendemus, obligat ſe & heredes 

uos ad defendendum ſi quis velit ſervitutem ponere 
rei date contra formam donationis, &c, Lawyers in 
their books make mention of three kinds of war- 
ranties, viz. warranty lineal, warranty collateral, 
and warranty which commences by diſſeiſin. The 
firſt is, when one by deed bindeth both himſelf and 
his heirs to warranty, and after death this warranty 
deſcendeth to and upon his heir. The ſecond is 
in a tranſverſe or overthwart line, ſo that the 
party on whom the warranty defcendeth cannot 
convey the title which he hath in the land, 
from him that was the maker of the warranty. 
The third and laſt is, where a man unlawfully 
entreth upon the freehold of another, thereof 


difleiling - 
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diſſeiſing him, and conveyeth it with a warranty; 
dut this ift cannot bar 4 all, Of theſe you may 
read plentiful and excellent matters and examples 
in Mr. Littleton's chapter of Warranty, and Sir 
Edward Che learnedly commenting upon him, 
to whom for further illuſtration hereof I refer 
you; as alſo to Mr. Cætwel's interpretation of 
words in the title Warranty, who there re- 
membreth divers things very worthy obſerva- 
tion concerning it. Before I come to the fifth 
part of the deed of feoffment, give me leave to 
obſerve, that a warranty always deſcendeth to the 
heir at the common law, and followeth the eſtate 
(as the ſhado of the ſubſtance) and whenſoever 
the eſtate may, the en may alſo be 1 
and every warranty (as ſaith N Edward Cale 
which deicends, doth deſcend to him that is heir 
* him which made the warranty by the common 
W. | | 
And moreover it is to be noted, as may be 
gathered from what hath been formerly faid, that 
an heir fhall not be bound to an expreſs warranty, 
but when the anceſtor was bound by the ſame 
warranty; for if the anceſtpr were never bound, 
the heir ſhall never be charged. And I remem- 
ber I have read a caſe in Br. Ar. 35 M. B. 
þ4. 266. to this purpoſe; Si home dit en ſon gar- 
ranty, Et ego tenementa preditta cum pertinentiis 
prefaio A. B. le donee warrantizabs, & ne dit, 
ego & heredes mei il meſme gerrantera, mes ſon 
heir neſi tenus de garranter, pur ceo que heirs ne 


font expreſſe en le garrante. B. Garr. 50. S0 


will I forbear to ſpeak any further herein, being 
a very intricate and abſtruſe kind of learning, 
requiring the pen of a cunning and experienced 
lawyer. And now I addreſs myſelf to the fifth 
orderly or formal part of the deed of feoffment, 
the clauſe of In crujus, Cc. 1 

1 


In ciijus rei teſlimonium, fr. 155 


In cujus rei teſtimonium, &c.—(In wit- 
neſs whereof, Sc.) 


This clauſe is added as a preparatory direc- 
tion to the ſealing of the deed: for ſcaling is 
effentially required to the perfection thereof, 
becauſe it doth plainly ſh2w the feoffor's con- 
ſent to, and approbation of what therein is con- 
tained. Hereupon it will not be much devious 
or out of the way to make ſome mention of thoſe 
falhions, which in the manner of ſealing and ſub- 
ſcribing of deeds, have been anciently uſed by 
our anceſtors, Some report, that the Saxons in 
their time (before tae Conquelt) uſæd to ſubicribe 


[156] 


their names to their deeds, adding the ſign of the 


crols, and ſetting dowa in the end the names of 
certain witneſſes, without any kind of ſealing at 
all. But when the Wrmnans came in, as men 
loving their own country guiſcs, dicy ger petit 
petit, changed that cuſtom, as allo many 
others which they found here. And [ngulphas, 
who was made Abbot of Croyland in Anno Da- 
mini 1075. ſeemeth to confirm this opinion in 


theſe words, Normanni cheirographorum confec- 


tionem cum crucibus aureis, & aliis ſignaculis 
ſacris in Anglia firmari ſelitam, iu cera impreſſa 
mutant, Vet 1 have read of a ſealed charter in 
England before the conqueſt, namely, that of 
S, Ed. made to the Abby of V gſiminſter- yet 
ſurely this doth not altogether repugn that which 
hath been formerly ſaid; for I have ſeen in Mr. 
Fabian's Chronicle, and elſewhere, that S. Ed. 
was educated in Normandy, and *tis not unlikely 
but he might in ſome things incline to their 
faſhions. The Frenchmen have a proverb, Rome 
#'a efte baſtie tout en un jour, and we in ä 

ute 
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155 _ - In ciijus rei teſtimonium, c. 
uſe the ſame, namely, Rome was not built in one 
day; ſo it cannot be conceived that the Normans 
in an inſtant did alter the Saxon cuſtom wholly in 
this particular, but that it did change by degrees, 
and perhaps at the firſt the King had fome nigh 
unto and about him did uſe the impreſſion of 
A ſeal, which I am ſornewhat pet ſunded to be- 
lieve from a certain ſtory which I have heard 
concerning Richard de Lucy, Chief Juſtice of 
England, who in the time of H. 2. is ſaid to 
have chidden an ordinary man, becauſe he had 
ſealed a deed with a private ſeal, guant ceo per- 
tain al Rey & Mobilite ſulement. In the days of 
Ed. 3. ſealing and ſeals were very uſual amongſt 
all men; for proof whereof J need not produce 
any other teſtimony but the deeds themſelves, 
whereof almoſt every man hath ſome. But I 
muſt remember that Sir Edward Cote in the firſt 
part of his Inſtitutes, (fol. 7. a.) ſeemeth to 
overthrow the former opinions about the firſt 
uſing of ſeals in England: the ſealing of charters 
and deeds (faith he} is much more ancient than 
ſome have imagined; for the charter of King 
Edwin, brother of King Edgar, bearing date 
Anno Domini 956. made of the land called Fecklea 
in the iſle of EH, was not only ſealed with his 
own ſeal, (which appeareth by theſe words) Ege 
Edwindus gratid Dei totius Britannice telluris 
Rex meum donum proprio figillo confirmavi ; but 
alſo-the Biſhop of M incheſter put to his ſeal, Ego 
Elfwimus Winton. Eccleſia divinus ſpeculator pro- 
gr 4 impreſi. And the charter of 
ing Offa, whereby he gave the Peter-Pence, 


doth yet remain under ſeal. The either of 
which two charters are much more ancient 
than that of S. Ed. before mentioned: yet haply 
there may be ſome reaſon probably — 

| why 


Of the Date Det. 157 


why as well King Edioin and the Biſhop of 
Il incheſter, as Offa, who was King of Mercia 
about the year 788, did annex their ſeals to 
their charters, which no King of England, or 
Nobleman, did before or after them, (except 
S. Ed.) until che coming in of the Conqueror, 
that ever I could learn, hear, or read of in 
any author. Nevertheleſs I muſt of neceflity 
leave the ſearch of ſuch reaſon to others better 
ſtudied in the commentations and alterations of 
perſons, times, and cuſtoms, than I myſelf; hows 
ever, I never heard any one deny, but that the 
frequent uſe of ſealing deeds did commence- in 
the time of Ed. 3. was not ordinarily uſed 
among lt private men until then, as bath been 
formerly touched, - 


- 


—— 


Of the Date Dat. [159] 


N this clauſe the ſtile of the King at large, 
the year of his reign, and the year of our 
Lord God, according to the computation and 
account of the Church of England, together 
with the day of the month, are expreſſed. In 
former times, deeds were often made without 
date, and that of purpoſe, that they might be 
alledged within thc time of preſcription, as Sir 
Edward Coke in his ſaid book of Inflitutes, 
( fol. 6.) very worthily obſerves: and more» 
over, that the date of deeds was commonly 
added in the reign of Ed. 2. and Ed. 3. and 
ſo ever ſince, to whom I refer you, who in the 
place lait quoted, hath very excellent matter.and 
obſervations thereabouts. And thus, to perform 


what 
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what I promiſed, I will ſpeak a word or twe 
2 erning LIVERY of SETSIN, and fo con- 
Clu ® | | F 


1 * * 


— 


LIVERY OF SEISIN: 


TVERY of ſeiſin is a ceremony in law 
uſed in the conveyance of an eſtate of 
freehold at the leaſt, in lands and other things 
corporeal: but in a leaſe for years, at will, 
Oc. livery of ſeiſin is not required, it being 
only a chattel and no freehold. By livery_oft 
ſeiſin, the feoffor doth declare his willingneſs 
to part with that whereof he makes the livery, 
and the feoffees acceptance thereof is thereby 
made known and manifeſt. The author of 
the new terms of the law faith, That it was 
invented as an open and notorious thing, by 
means whereof the common people might have 
knowledge of the paſſing or alteration of eſtates 
from man to man, that thereby they might 
be the better able to try in whom he right 
and poſſeſſion of lands and tenements were if 
they ſhould be impanelled on juries, or other- 
wit have to do concerning the fame. The 
uſual and common manner in theſe days of de- 
livering of ſeiſin I know to be fo frequent, 
that of purpoſe I will omit it: but I pray you 
note with me before I make an end, that 
livery of ſeiſin is of two forts, viz. livery of 
ſeiſin in deed, and livery of ſeiſin in law, which 
is ſometimes termed, livery of ſeiſin within the 
view. Livery of ſeiſin within the view cannot 
be good or effects except the feoffee doth enter 
into the lands, &c. whereof the livery of ſeiſin 


'was made unto him in the life-time of the feoffor. 
; ? And 


LIVERY OF SEISIN. © 150 
And it is not to be paſſed over in filence, that a 
livery in law may ſometimes be perfected by an 


entry in law; as if a man maketh a deed of feoff- 
ment, and delivers ſeiſin within the view, the 


feoffee dares not enter for fear of death, but 


[ 162 ] 


claims the fame, this ſhall veſt the freehold and 


inheritance in him, to which effect F may ſee 
the opinions of certain juſtices, 3 Al? 23. 
upon a verdict of aſſiſe in the county of Dorc. 
And I conceive, that this veſting of a new 
eftate in the ſaid caſe in the fooffee,” ing 
his claim where he dares not enter, ftands upon 


the ſame reaſon; for contrariorum eadem eft ratio, 


that the reveſting of an ancient eſtate and right 
in the difleiſee doth by ſuch claim, whereof 
you may read plentifully in Mr. Zittletor's 
chapter of Continual Claim. It is worth the 
obſervation, that no man can conſtitute another 
to receive livery for him within the view, nor 
mM to deliver (as I have heard my Maſter ſay); 
or none can take by force or virtue of a — 1 


in law, but he that taketh the freehold himſelf, 


& 2 contra. Otherwiſe it is to take and give 
livery of ſeiſin in deed, for there as well the 
| feoffee in the one caſe may ordain and make his 
attorney or attorneys in his name and ſtead to 
take livery, as the feoffor in the other cafe to give 
livery; Z its que in jure requirun- 
tur. And now let delivery of the deed be added 
to the ſealing thereof, and the ſtate executing of 
the lands thereby conveyed, and then I preſume 
none will retuſe to allow, that every thing hath 
been named, which is eſſentially required to 
the perfection of a bare deed of foffment ; and 


[ 162] 


although 1 have mentioned the — of the 


deed in the laſt place, yet it is not the leaſt 
thing, or of the leaſt conſequence or moment; 
for after a deed is ſealed, if it be not delivered % 


a nul 
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| 5 nul purpoſe, it is to no purpoſe, and the delivery 


[ 263] 


muſt be by the party himſelf, or his ſufficient 
Warrant. So it _ be gathered from what 
e 


hath been ſaid, that ſealing of deeds without de- 
livery is nothing, and that delivery without ſeal- 
ing will make no deed; but that both ſealing 
and delivery muſt concur and meet together to 
make perfect deeds. - - s 

I hope ſuch as are preſent at the ſealing and 
delivering of deeds of feoffment, and the ſtate 
executing thereupon, will not forget, to ſub- 
ſcribe their names or marks, as witneſſes there- 
of, whereby they may the better be enabled to 
remember what therein hath been done, if per- 
adventure there ſhall be occaſion to make of 
them. And it is not amiſs here before I end to 
obſerve, that although upon deeds of feoffment, 
&c. it was not uſual before the latter end of 
H. 8. or thercabouts, to indorſe or make men- 
tion upon ſuch deeds of the ſealing end delivering 
of the deeds, or ſtate executing of the lands, &c, 
intended thereby to be conveyed, for I myſelf 


have many deeds of feoſſment which do teſtity as 


much; yet 1t is to be credibly ſuppoſed, and not 
without ſome manifeſt probability, that ſuch per- 
ſons whole names are inſerted after a certain 
Clauſe in ſuch deeds, beginning with His teſtibus, 
were eyewitneſles of all. Thus deſiring you to 
take notice, that I have called the ſaid fix parts of 


the feoffment Formal; becauſe they are not ab- 


ſolutely of the eſſence of deeds, &c. manebo in 
hoc gyro, I will here conclude, Requeſting all 
thoſe to whom any fight hereof ſhall or may hap- 
pen to come, friendly to admoniſh me of my fail- 


ings herein, whereby they ſhall ever engage me 


ully. 
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